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ERRATA. 



Page IO9 last line of marginal note, for. ^ and^** read land. 
12, line 3, for «.dd)t," read debtii. 
I69 3) for ^ was made,^' read wb not made, 

16, 31, for **mo!ed,** read mov^rf. 
72, 6, for " confine," read confined. 

75, 20, before ** vice-admiraliy," insert ro«r/ of. 

78, 10, dele "it." 

79, 31^ for "Boas," read /?tow, and wherever it occurs. 
8B, 26, for ^i Ouskan,*' read O/toAron, and wherever it occurs 
89, 34, for "is," read ar<*. 

102, 2, of the note, for " 1 700," read 1 800. 

l05, I, of the note, after "part," insert V"^^* 

199, 15, fo. "Delenada," read Delmada. 
201, 27, for " Hughs," read Hughes. 
292, 17, for "incapable,?* read cahable. 
336, last line of the note, for ." dedded," I'ead argued. 
350 29, for "session," re&d ceaeion. 

358 to page 405 inclusive, in the margin of each page, for ** Fiaher^ 
v. BUghty** read U. S. v. Fisher^ et al. 

380, line 1, for " argument," read argumenti. 

381, 19, after "words," insert qf^ 
392, 21, for "eth," readSrA. 

401, 36, for "intended," read extended. 
424, 34, for " receive," read return. 
431, 30, for ^ Fovereau." read Foncrtau. 
436, 18, for "by," read hvx. 
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SUPREME COURT U. S- 

FEBRUARY TERM, 1804. 



WOOD V. WAGNON. 



Woo It 



Error from the circuit court of the district of P*„^l^ ^ 
TT^ . ' the United 

Ueorgia, SUt«»lwtenol 

jurisdictiob in 

The judgment was reversed, because it did not ap- <??«* bctwe«i 
pear upon the record that the circuit court had jurisdic- urUtS^ Statet* 
tioi\ cf the case. unless the re* 

cord expiTssly 

The proceedings stated, that " the petition of John J^^^J^ ^f 
*^ Petei* Wagnon,^ citizen of the state of Pemm/toania^ different statw. 
** sheweth, 

*' That James W od, of t)ie state of Georgia^' &c. 

The objection tfiken was, that it did lOt appear that 
the plaintiff and defendant were citizens of different 
states, and on that ground the judgment was reversed, 
upon the authority of Bingfiam v. Cabot et aL 3 DalL 
382. 



WxLLZAlljS 

WILLIAMS AND HODGSON v. LYLES. & Hodgsou 



Lylbs. 



•L HIS was a writ of error to a judgment of the in Virginia, a 
circuit court of the district of Columbia, sitting at forthcoming 
Alexandria, upon 2i forthcoming botid^ taken under the ^"fj^"'**!^ *" 
laws of Virginia. S^mi^, "^ 

stales the co?its 

The execution, upon which the bond was taken, was J*^ ^? ^^ fh 

for " 143 doUars and 67 cents, also tivelve dollars, thir. ^'^^^il 

B 
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Wii.i.sAii8 Ic M ty^nret cenU^ and 955 pounds of tobacco, at the ratc^ 
Hdnotov a ^ 13 shilling and 4 pence per cwt.** The redta* of 
** the execiidon in the bond stated it to be for ** 143 doU 

^^lars 67 cents, also twenty doUara thirty^ree cents^ 
^ and 355 pounds of tobacco at the rate of 13 shiiltngs 
^^ ^ ** and four pence per hundred weight ; and marshalrs 
dSSSiradcoBts ^ f«ea and commissions, and all costs attending the exe- 
betroljr stated* ^ cution of the s^d writ, 8 dollars and 1 1 cents, maiing 
b«* ^"^>jjjj^ ** in the whole^the sum of one hundred, and seventy^one 
po a judg. u dollars ninetif'mne cents.^^ This aggregate sum was 
correct aceordmg to the execution^ and not according to 
the recital^ there having been a mistake in. writing the 
word twenty for twelve. The court below, considering 
the recital as correct in substance, rendered judgment 
for the pldntiff* The defendants took a bill of excep« 
tions, and bix)Ught their writ of error. 

ToungSj for defendant in error ^ cited 1 CalPs Rep. 
42, Scott ©, Hornsbyr and Bell v. Marry p* 47. — Wor^ 
Mhimv.Eglestonyp*4S; {mdWiliinsonv.M^Loch£n^.49. 

yudgmentqffirmedjwiih lOpercent. damages and costs. 



FAW V. MARSTELLER.* 




Jl his was an appeal by Faw, the original defend* 
^ _ aht, from a decree of the circuit court of Ae district of 
In a d^ made Columbiai sitting as a court of chancery at Alexandria, 
in the year in July 1803. 
1779, of land 

rtaOmnf ra Xhe caow, as stated by Marshall^ ch.j. in delivering 
26pauiSi«^ ^*- *>P""^*^ of the court, was as foUows : 
rcni t^oiiej^ cf 

Virgiitia ror- * The oorniid in this cause had not furnished the court with a state. 
ever, ^e rents ment ofthe points of the case, aooordii^ to the rule of the court, onfe, 
are not to he Vol, Lp. XVL Beinr called upon hy the court for such a statement, 
reduced hy the Swann observed that there was but a single point in the case^ and there- 
acale of OEpre- fore they had not supposed it necesaaiy to reduce it to wzitin|f. 
dation^hutthe JfartAo// CA. ^.— The court will proceed tohesir this cause without 
actual annual, having been fiimiahed with a statemcift of the points ; but thev wish it 
value of the to be understood, that they always expect such a sUtenuat. Uthferen 
and, ti' the My one point, it is the cusier to state it. 
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^E^RUARY, 1804. a 

in the month of May, XT79^ the executors of yoAn f^^ 
Jtkxander in pursuance of a power contained in the 
will o£ their testator, set up to the hig^st bidder oh a 
ground rent for ever, certain lots of land lying in the 
town of Alexandria. dau. of tl^coii. 

tract; inf^ie^ 
^--- ..--- • OP in other »»• 

One of these lots containing half an acre, was struck, ney. ^qqivalart 
"" — - - >._ - tbireto, is to 

Moertaiaod 
rajurj*. 

Abraham Faw^ to whom the same was conveyed in fee- 
simple, by a deed bearing date the 5th of August^ 1779^ 
in which the said ground-rent of j^26 per annum, ctir- 
rent money of Virginia^ W^ reserved* . 

In the year 1784, Abraham. Faw divided the said half 
acBe of ground into eight smaller lots, five of which he 
has sold, reserving a ground-rent for ever, amounting to 
j^84 12^ per annum. One of the^se lots was conveyed by 
Faw^ to Jhcob Hessy in the year 1784, at the ground* 
rent of ^2S 16^ per annum, which lot has been since 
•purchased by Philip MarsteUer^ the apellee, who has 
also purchased from the devisee of John Alexander ^ all 
his rights in, or issuing from the half-acre lot of ground 
conveyed to Abraham Faw. Thus Abraham faw be^ 
comes liable to Philip Marsteller^ for the rent accruing 
under the deed of August^ 1799, who is himself liable 
to the said Faw^ fcr the rent accruing on part of the 
same lot, under the deed executed by Faxu to He99i\xk 
November 1784. 

In November^ 1781 , the legislature of VtrginiOy passed 
an act, calling paper money out of circulation : and also 
another act directing the mode for adjusting and set- 
tling contracts made m that currency. 

The second section of this latter act, after stating, by 
way of preamble,. that ^^ the good people of the State 
^^ would labour under many inconveniences for want of 
^ some rule, whereby to settle and adjust the payment 
^ of debts and contra^ entered into, or made between 
** the first day* of ^ont/ary, 1777, and the first day" of 
*' yamxary^ 1782, unless some rule should be by law 
^^ established for liquidatinjg and adjusting the same, so 
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Faw «< as to do justice as wrll to the debtor as the creditor j^' 
enacts that from and after the passing of the act, **' all 
" debt and contracts entered into <Jr made in the current 
" money of thiSi^fate orthe United States^ excepting^ ^ 
" at all times, contracts fehtered into for gold and sil- 
*.* ve:- coin, tobacco, or any other specific property, 
" within the period aforesaid, now remaining due, and 
♦* unfulfilled, , or which may become due at. any future 
** day, ^or daysi, for the payment of any sum. or sums of 
" money, shall be liquidated, settled, and adjusted a- 
'* grecably to. a scale of depreciation hereinafter men- 
^^ tioned aind contained ; that is to ?ay, by reducing the 
" amount of all such debts and contracts to the true 
** value in specie, at^the days or times the same were 
*V Incurred or entered into, and upon payment of said 
" value so found, m Specie or other money, equivalent 
^* thereto, the debtors pr tontractors shall be forever 
.*V discharged of and from the said debts or contracts, 
"any law, custom, or usage to the. contrary, in any 
." wise notwithstanding." 

The fourth section establishes the Sjcale of deprecia- 
tion which shall cpnstitute the rule by which the value of 
the debts, contracts, and demands, in the act mentioned, 
shall be asce tained ; and the fifth section enacts, " that 
" where a suit shall be brought. for the recovery of a 
^* debt, and it shall appear that the value thereof 
" hath been tenderedand refused ; or where it shall ap« 
" pear that the non-paymeiit thereof hath been owing to 
" the creditor; or where other circumstances '.arise 
" which, in the opinion of the court, before whom the 
" cause is brought to issue, would render a determina- . 
"tion agreei^ble to the above table unjust ; in either case 
" it shall and may be lawful for the court to award such 
*' judgment as to them shall appear just and equitable.'* 

The act then empowers the court to direct at what de- 
preciation any judgment shall be discharged on a ver- 
dict given for damages, between the first day of Janu* 
ary^ 1777, and th first day of yam/ary, 1782, havirg 
" regard to the original injury or contract on which ihfe 
** damages are founded, and any other proper circum- 
" stances that the nature of the case will admit." 



Digitized by 



Google 

i 



FEBRUARY, 1804. 13 

It was proved in the. cause, that the contracts made by Faw 
the eitecutors of John 4^xander excited at the time .ve- '^^^.^^^ 
ry great attention, and were the subject of general con- 
versation. The prevailing opinion among the bidders 
was, that the rents would be psud in paper money so long 
as paper should be the circulating medium^ after which 
they would be paid in specie. Such too was the opinion 
of Peter Wise j the purchaser of the particular lot which 
occasioned the- existing controversy,: and there is res^ 
son to suppose it was also the opinion of those who were 
disposing of the property ; it was also thought the rent 
reserved was low, when considered as payable in papier, 
but high if to be -paid in specie. 

It was further proved, that a lot not more valuable* 
than that which occasioned the present contest, was sold 
in 1774, onaground-rentof ;fl3 5s perannum, forever, 
and that a lot less valuable was sold m the year 1784, on. 
aground-rent of' £35 per annum. But it appeared from 
other parts of the testiniony, that the lots whirh were 
sold in the year 1784, in Alexandria^ on ground-rent, 
were contracted for so mufch above the value they after- 
wards 'bore, that the lessors in very many instances, were 
under the necessity of reducing the. rents one half below 
the sum originally stipulated, and in some instances the 
reduction was stili greater. 

The circuit court decreed, that the .rents which ac- 
crued during the existence oif paper money should be 
reduced according to the scale for the time when they 
became payable, but -that the subsequent rents should 
be paid in specie. Frpm this decree Faw appealed, 
and the case was now argued by Swann and Mason for 
the appellant ; and by £. J. Leej y ones j said Key^ for 
the appellee. 

For the appellant^ it.waar contended, 

t 1. That this was. a contract within the letter smd spi- 
rit o^ the 2d section of the act of assembly of Virginia 
before nientioned, passed in November 1781, c. 22, 
(Chancery revision cf the knvs^ /»♦ 147,J and entitled, 
>ran act directing the mode of adjusting and settling 
" the, payment of certain debts and contracts, and for 
'^ other purposes ;*' and therefor«» 
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Faw 2* It was not within die 5th section of that act.; 

1. This is a contract made in current money of the 
state^ within the period contemplated by the act, paya- 
ble at a future day or days, for the payment of money, 
and is therefore within the very words of the 2d sec* 
tion of the act. This point was decided by the court 
of appeals in Virginia, in the case of Watson and Herts* 
/ivrne V. Alexander^ iWash. 340. The object of that 
section was to provide for contracts in which the fact of 
depreciation had increased the ideal value of the con- 
sideration of the contract. It is proved in the present 
case, that the rent was high if payable in specie. It is 
therefore a case within the spirit as well as within the 
words of the section ; for it is reasonable to presume 
that the high rent was agreed to be given in consequence 
of the depreciated state of the paper currency. 

2. The 5th section could not mean to provide for 
cases which were withpi the spirit. of the 2d; because 
that would be to render the latter section a mere nul- 
lity. There would be no use iii fixiog a scale, if the 
cotirt were to make a rule according tb the circum- 
stances of each particular case. 

But the 5th section was intended for the benefit of 
debtors only. Every case of equity in favour of credi- 
tors was provided for by the exception in the 2d. The 
only two cases particularly specified in the 5th section 
to authorise the equitable interposition of the court, 
are, where the money has been tendered and refused^ 
or where the non-payment is owinff to the creditor. In 
both these cases, the equity is in favour of the debtor. 
The act then proce/eds, " or where other circumstances 
*' arise, which in the opinion of the court, would render 
** a determination according to the above table imjust ; 
*^ in cither case it shall be lawful for the court^to award 
^^ such judgment as to them shall appear just and equi- 
" table." The two cases are only put by way of exam- 
ple, to show the nature of those other circumstances 
which will justify the coUrt in departing from the ge* 
neral rule. 
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In the preaent case there aoe no stich other'circum- 
^Ktancfls as come within the intention of the kgislatore ; 
nothing like the examples which they have stated* ■ 

The act of assembly is founded upon the idea that 
^irery contract for the pajrment of current money made 
within the period described, is to be considered prima 
facie^ a contract for the payment oi paper money* Thia 
idea is founded in reason, because during that period it 
was almost the only circulating medium* Gold and 
silver were scarcely known^ 

" But if the 5th section was intended for the benefit of 
creditors, as well as debtors, still it authorises the court 
to interfere only in cases fended with extraordinary 
circumstances* No such circumstances appear in the 
present case* It was an ordinary and a common con« 
tract not diflkring from the great mass of cases which 
the legislature intepded to subject to the operation of 
the scale* 

At the time when th«s c<Hitract was made, May, 1779, 
the parties could have hadnd ideaof ascaleof 4epre- 
elation* Itwas even in a manner criminal to doubt the 
faith of the money* It might have appreciated until it 
gained the par of, gold and silver*. It was therefore na^ 
tural that they should have had an expectation that Ae 
rents would at «ome future time be payidble in specie*-*- 
Such must also have been the expectation of all those 
who made contracts for the payment of current money 
at dbtant future periods, and therefore that circum- 
atance cannot vary this case front all others where^ the 
money was to be 'paid in future* The injury arising 
from that expectation Was the very evil which the Legi«(- 
lature intended to guard against* 

Argument^ for the Appellee. 

1* This case is not within the letter or the spirit of 
the 9d section of the act* 

2* It is within the 5th section^ 

1. It is not within the spirit or letter of t!>c Sd sec- 
tion* 




Digitized by 



Google 




1^ SUPREME COURT U. S. 

7aw The object <^ the Legnlature was to -prevent injuiy 

arising from the deprfeciaiion of paper monej^ in casual 
whef e the contract was made with a view to that cur«« 
reiicy,, and where the parties had not guarded them- 
selves from the effect of its depreciation. The act was 
not expected to do abstract justice in each case, but to 
fix a rule which should produce a general good effect. 
It was predicated upon the ideatKSu an equivalent ought 
%& be paid for the consideration rjcceived. The consi- 
deration was presumed to pass at the time when the ob- 
ligation was g^ven, or the contract entered into ; and if 
entered into between certain periods, the value of the 
consider at icn was supposed to have .been measured by 
the paper medium, "But where any thing on the face 
of the contract showed that paper money was not iii 
contemplauon, theft the rule was not to apply ; as where 
*tiie contract was made for gold ard pilver, tobacco^, or. 
other specific thing, A contrac* therefore in which the 
']farties did not estimate the value of the consideration 
hy the paper medium, was not a contract within the 
spirit of the 2fl section oi this act of Assembly. So if 
the parties themselves had provided for the event of the 
depreciation and tot^il fatture of paper money, and had 
regulated the price accordingly^ the case would be out 
of the spirit of the law ; for the parties themselves had 
taken care to do the thing which the law supposed them 
to have negtieicted^ and only for that reason provided a 
remedy- 
Hence in the construction of this act, courts have al- 
ways traced the contract up to the time when the const-^ 
deration first moed from the plaintiff to the defendant, 
as in the case of Pleasants v. JBibby U Wash. 8f where 
the bond w^ dated 1st of Feb. 1780, with condition to 
pay £ "iOi on or before Dec. 17, 1781, with interest 
thereon from' the tSth of Feb. 1779,. and it Was decided 
that the debt arose in February 1779y and was to be re- 
duced by the scale for that month. By the same reason, 
if the debt had been stated to have accrued before Jan. 
1777, H would not have been reduced at all, yet it would, 
by the tender law, have been payable in paper money 
during its existence, but if not actually paid or tender- 
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6i ift piper during that time, it would not come within I^aw 
the act of Astembly of irsl. Uamei^ 



Suppose a contract iliade in ltT9j when the depre- 
ciation was twenty for one, and a bond given to pay 
jf 20 current money on delivery of a horse worth j/^ 20 
curr^t m«jney in 1T85. This b anoAer ca^e not with- 
in the spirit of the act- 

Again, suppose a contract made in It^TTv when the 
maricet price of wheat was 20j^*. a bushel, payable in pa- 

Eer money, by which A. should bind himself and his 
eirs, to deliver to B. and his heirs, 1000 bushels of 
wheat per annum, for 1000 years, for which B. agrees 
for himself and his heirs, to pay ten shillings current 
money of Virginia per bushel on delivery. Would 
this contract be within the spirit of the act I 

In the present case the lease creates no debt ; it is on^ 
inducement. The debt arises only from the enjoyment 
of the proper^ ; and nil debet isa good v plea, which it 
would not be if the debt was due by specialty. The 
consideration gf the rtnt due at the end of any one year 
was the enjoyment for that year; and if the tenant 
should be evicted by a paramount 'title the rent would 
not be recoverable. The consideration for all the rents 
since 1T81 has accrued since the passage of the law. 
If th^ debt in 1800 arisies from the enjo3rment of the 
preceding year, is it possible to measure the value of 
ihar enjoyment by the depreciated paper of 1779 i 

No consideration passed at the date of the deed, and. 
no deb^ was then created. 

It IS impossible to conceive that an interminable con- 
tract, when a new debt is always rising from a new en- 
jiqrment, should be measured by the paper money and 
dbe enjojrment of irT9. . 

The actmust have meant temporary, and not inter- 
minable contracts. 

It coulu not have been the understanding of the par- 
ties at the date of the deed, that the rent was forever 



liR. 



Digitized by 



Google 




la SUPREME COURT ir. S. 

to be paid in the currency of 1779 ; which is the coA-^ 
struction contended for by the appellant in his answer 
to the hill. ,No person had an expectation that paper 
money would last forever. It was not in the nature of 
things that it should. Nor is such a construction war* 
ranted by the expressions of the deed. The words are 
*^ to h^ve and to hold the said lot unto the said Abra^ 
" ham FaxVy his heirs and assigns forever, yielding and 
^* paying for the same, on the 5th day of August next ' 
" ensuing, and yearly and every year for ever on the 
^ same dxy unto the said William Thornton Alexander^ 
** his heirs and assigns,^ the sum of twenty-six pounds 
*> current money of Virginia*'* And the, covenant of 
Faw is that he wiU ** yearly and every yeaiv forever, 
^^ well and truly pay the ({foresaid sum of twen^-six 
^^ pounds Virginig. currenct^^^ 

This can only mean money current at the times the 
rents shall become payable. It cannot he contended, 
that he could satisfy the'terms^ of the lease by paying 
the rents since 1782 in paper money. 

As this case is not within the spirit, so neither is i| 
within the letter of the second section of the act* 

The words are ^^ all debts and contracts entered into 
^ or made in the current money of this sta^e, or of the 
^^ United States," ^* within the ^riod aforesaid, now 
^^ rem^aining due. and unfulfilled, or which may become 
^^ due at any future day or days, for the payment of 
*^ any sum or sums of money, &c. 

At the date of the deed this was neither a debt nor 
a contract^xvL the sense in which those terms are used in 
the act* 

The whole clause must be taken togedier« llie sidise* 
quent words explain thefkindof debts and contracts in- 
tended. 

The word debts means dehitd inpnesenti^ sohenda 
infuturo; such as debts due by instalments. But in 
the present case there was no. debt^at the date of the 
deed. U Faw'hsA become bankrupt, the rents notao* 
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c!rued at the time of the bankiiiptcy could not be prov- 
ed under the commission ; and the certificate would be 
no bar to the recovery of the future renu. The reason 
is because there is no debt until after enjoyment. Each 
gale of rent is as a new and separate contract, and con- 
stitutes a new and separate debt. 

The words " dehti^ and " contracts** are not used 
sjmonimously, but in cofitradistinction to each other; 
and the subsequent epithets are to be applied distribu- 
tively^ — reddendo einguh singulis. Thus the words ** oow 
^* ren^ning due, or which may become due at smy fu- 
ture dav or days" are. to he referred only to the word 
** debts^' ; and che expressions " unfulfilled" and. " for 
** the payment of any sum or sums of money" are only 
applicable to the word *^ contracts." The meaning 
therefore is ^^ debts now ren^aining due, or which itaay 
become due at any future day or days^ and ^^con- 
tracts, for the payment of any sum or sums of money, 
now remaining imfuliilled." 

It is clear then that this was not a debt within the 
meaning of the act. 

The word contract evidendy means such a contract 
as might be fulfilled. This is implied by the words 
** now remaining unfulfilled." 

It must not only be a contract which*might be fulfil* 
led, but it must be then remaning unfulfilled. Now 
this is not a contract which can ever be fulfilled, strict- 
ly speaking ; and if the rents had been paid up to the 
time of passing the act, it would have been fulfilled as 
far as it was possible ever to fulfil it. If the rent? should 
be paid for a thousand years, it would still he as far 
£^m being fulfilled as it was the day of its date. But 
as the rents were not paid up to the time of passing the 
act, there was somt thing for the act jto operate upon, if 
it is to be considered as affecting the case at all. The 
rents then accrued constituted a debt " remaining due," 
and therefore, perhaps, they were properly subjett to the 
scale. But the future rents constituted no debt ; and 
the contract was constantly renovating and never could 
be discharged. 
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The case then is. not within the statute.— But if it i^ 
it. is within the fifth section. 

It has been urged that this section is for the benefit 
of debtors only. But surely the legislature of Virginia 
would not so violate the principles of justice, as to pro* 
vide for tlie equity of debtors, without also providing 
for special cases in favour of creditors* The case of 
Watson U Hartshorne v, Alexander, 1 Wa.sh* 340, is full 
in our favour upon this point* The judgment in that 
case was not reversed on the n:>erits, but upon a sup- 
posed impropriety iti the manner of bringing the spe- 
cial circumstances of ihe case bcluru the court be low- 
But here it is not contended that ihe facts did not 
come properly before the court. 

It appears that the rent \«ras high at that time if pay- 
able in specie, but low if payable in paper money. 

The deposition of Wisc^ who purchased the lot fot 
iSlt/e^ states, that he understood at the time that the 
rents would be payable in specie when paper should 
cease to circulate. 

What was the appellant's own opinion, appears by his 
having received from SautiderSj jf 400, in specie, for 
a breach of Saunders^ covenant to extinguish the rent. 
If the rent is to be reduced to the sum of;fl, 3, T, 
according to the appellant's idea, he will have received 
ptore than three hundred years purchase. 

But the parties in this case, made their contract with 
a'fiUl knowledge of the depreciation of paper money. 
It had already greatly depreciated^ and was continuin|^ 
rapidly to depreciate. 

They knew they were forming a contract, wbick 
would extend far beyond the possible existence of paper 
money. That temporary medium therefore could not 
have had much influence upon either of them. The 
chance of paying his rent, for Some time, in a depre- 
ciated currency might have been some small temptation 
to the appellant Jo give a little higher rent, but it does 
not appear to have been a very high rent even if payable 
in specie, provided specie had been as plenty as it was: 
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before the existence of papet money. The small in* Fa.w 
crease of the rent which the existence of paper money 
occasioned was compensated to the appellant by his 
right to pay it in a depreciated currency, during the 
existence of that currency ; while the same increase of 
rent was a compensation to Alexander for his loss by 
the depreciation. 

It was therefore a fair and equitable bargain, in which 
the subject of depreciation was completely and fairly 
settled by the parties themselves.. Ihis court there- 
fore, as a bourt of equity, has nothing more to do than 
to carry into effect, the contract as it was understood by 
the parties at the time, by reducing to the scale, the 
rents which accrued during the existence of paper mo* 
ney, and by compelling a payment of the residue in 
specie. 

The intention of the parties constitutes the contract; 
especially in equity. If it was their intention, (as seems 
to have been fully proved,) that the rent should be paid 
in papef money during its existence, and afterwards in 
specie, then it was a contract to pay the rent in gold and 
silver after a certain period ; which period has by sub- 
sequent events been proved to be the 1st of January 
1782. As to all the rents therefore which have since 
accrued it was a contract for gold and silver, and there- 
fore expressly within the exception of the 2d section of 
the act. 

Upon these principles the decree of the coui^t belovv 
is founded, and if the court is now to form an equitable 
adjustment of the contract, it cannot be formed on surer 
ground than the intentions of the parties themselves, 
deliberately entered into, with a full knowledge of all 
the circumstances, and without even an allegation of 
fraud, mistake, or accident* 

In reply ^ it was observed that the nature of the con- 
sideration makes no difference. The case is not varied 
whether the consideration be a horse, or land; — or the 
use of a horse, or the use of land — or whether an annui- 
ty forever^ be granted in consideration of jTlOCO paid 
in hand— or whether it be a perpetual rent. 
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If the deed did not create a debt, yet it created a con- 
tract. It contains a covenant on ^e part of Faw to 
pay eveiy year ;f 26 Virginia currencu. This is a con* 
tract obligatory upon him without enjoyment. 

The intention of the parties has been resorted to. 
That intention can be learned only from the instrument 
itself. But if we do resort to extraneous evidence, it 
appears that current money was intended, and that pa- 
per money was most naturally within the contempUtton 
of the parties, because there was little specie m cir^ 
culation. The law was intended to carry into effect 
the intention of the parties. 

It has been said that the consideration must be a past, 
and not an accruing consideration. 

But here the consideration was past. The grantor 
had parted with his whole right and estate. 

In an action of debt for rent upon a demise by deed, 
it is not necessary to aver occupation and enjoyment. 
The deed itself is the consi'^eration. 

February 14rA. Marshall^ C/u y. After stating the 
facts of the case, delivered the opinion of the court. 

This suit was instituted to recover the rent in arrear, 
under the deed, executed in August 1779, a part of 
which rent had accrued during the circulation of paper 
money. 

The circuit court decreed that the rents which be* 
came payable in the years 1780, and 1781^ should be 
adjusted by the scale of depreciation, when they res- 
pectively became due, and that the rents accruing after- 
wards should be discharged in s|>ecie. 

From this decree Faw appealed to this court, and it 
is alleged that the decree of the a>urt below, is erro- 
neous, because, 

1st. The contract of August il777y is within the 2d 
section of the act of the Virginia assetnbly, which has 
been cited. And if so, 
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'idly. That it is not within the 5th section of that acu 

*l'he descriptive words of the act of assembly are " all 
** debts and contracts entered into, or made, in the our- 
" rent money of this state^ or of the United States^^ 
** now remaining due and unfulfilled, or which may oe- 
" come due, at any future day or da> s, for the payment 
" of any sum or sums of money." 'These words, it is 
urged, comprthend in express terms the very contract 
now before the court. That contract is an engagement 
entered into within the time specified by the act to pay 
several sums of current money in future. To make die 
case still strongt- r, contracts tor gpld and silver coin, to- 
baccQf or ativ other specific property are expressly ex- 
cepted out of the operation of the law.i When those 
who introduced these exceptions, were so very cautious 
as expriessly to take a contract for tobacco, or other spe-* 
cific property, out of the operationsof alaw made solely 
for money contracts, there are additional inducements to 
believe that every possible contract, not included within 
the exceptions, was designed to be comprehended in the 
general rule. 

It is admitted. in argument, by the copncil for the ap- 
pellee, that the terms used in the first part of the section 
are such, that if they stood alone, they would include, 
in thdr letter, the case at bar : but it is contended, that 
there are subsequent words which limit those just 
quoted, 90 as to restrain their operation to contracts ca- 
pable of being extinguished. These words are, that- 
upon payment of what' was the value of the debt or con- 
tract at the time it was entered into, *^ the debtors or 
*^ contractors shall be forever discharged of, and from 
'^ the said debts or contracts.'^ These words, it is wd, 
can only apply to temporary contracts, such as may be 
completely fulfilled, and from, which the debtors or con- 
tractors may, in the language of the law, ^ be forever 
* discharged." 

It will not be denied that there is much weight in this 
argument; but it does not appear to the court to be 
stricdy correct. . In searching for the literal construe-' 
tion of an act, it would sreem to be generally true, that 
positive ahd explicit provisions,comprehending in terms 
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a whole class of ca5>es, are not to be restrained, by apply* 
ing to tho^e cases an implication drawn from subset 
quent ii^ords, unless that implication be very clear, ne- 
cessary, and irresistible. In the pi eseut case, the im- 
plication does not appear to the court to be of>.that 
description. A contract for the payment of distinct 
sums of money, at dijBFerent periods, is veiy much in the 
nature of distinct contracts. An action of debt lies for 
each sum as it becomes due, and when that suni is pdd, 
the debtor or contractor is forever discharged from the 
contract to pay it. l^o understand in this sense the 
words of the afct which are considered as restrictive, 
does not appear to the court to be such a violence to 
tlieir natural import as to be inadmissible ; and to un« 
derstand them in this sense reconciles the different parts 
of the clause with e^ch other. 

But although the counsel for the appellee may not 
have established the literal construction for which they 
insist, yet so much weight is admitted to be in the. arr 
gument, that if they succeed in showing the case to be 
out of the mischief intended to be guarded against, of 
out of the spirit of the law, the letter would nOt be 
deemed so unequivocal as absolutely to exclude the 
construction they contend for. 

It is urged, that the mischief designed to be guarded 
against, is confined to temporary contracts, and that by 
the spirit of the law, and the construction it has received, 
the time when the consideration, on which the debt is 
founded, moved from the creditor, is the.real date ot 
contract. 

But the court perceives no sufficient ground for say- 
ing that this case is taken out of the mischief or spirit 
of the law by either of the circumstances which have 
been relied on. 

The only real reason for supposing that the law 
might not be designed to comprehend interminable con* 
tracts is, that as paper money must unavoidably cease 
to circulate during the continuance of the contract, the 
parties must have measured their agreement by a more 
permanent standard. 
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Very great respect^ la certainly, due to this argu- 
ment, but it cannot be denied, that an agreement, which 
is to subsist for a very great kngth of time, as for a 
thousand years, would be entered into with precisely 
the same sentiments, as an agreement to subsist for 
ever. The contracting parlies would be as confident 
in the one case^ as in the other, that the agreement 
would subsist, after the paper ciu*rency would cease to 
circulate. Yet an agreement tor a thousand years, 
would be within the very words and the spirit of the 
law, which plainly comprehends engagements for dif- 
ferent sums of money, to become due in future at dif- 
ferent periods. To suppose a distinction to have been 
contemplated between two such cases, is to suppose a 
course of reasoning too unsubstantial, and too finely 
drawn for t^e regulation of human action. It seems to 
be the date, and not the duration of the contract, which 
was regarded by the legislature. The act is applied 
directly to the date of contract, and the motive for 
making it, was, that contracts entered into during the 
circulation of paper money, ought in justice to be dis- 
charged, by a sum differing in intrinsic value, from the 
nominal sum mentioned in the contract, and that when 
the legislature removed the delusive standard, by 
which the value, of the thing acquired had been mea- 
sured, they ought to provide that justice should be 
done to the parties. 

That the time when the consideration w^ received, 
constitutes the date of contract, according to the inten- 
tion of the a.ct seems not to be a Correct opinion ; nor, 
if correct, would it affect the present case. 

If, for example, a contract had been entered into, 
in 1^79, to be executed in 1789, whereby a specific 
sum in current money, was to be given for property 
then to be delivered, no doubt would be entertained, 
but that the case would come within the law, although 
the thing sold, would pasa out of the vendor after the 
first of Januaiy 1782 f yet the contract to pay the 'mo- 
ney, was entered into in 1779, and in the eeueral legis- 
lative view ot the subject, the value of the money at 
the date of the contract, is supposed. to have regulated 
the price of the article. 

D 
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If in the case of rents, this argument of the counsel 
for the appellees was correct^ it would follow, that i:cnts 
accruing during the circulatidn of paper money, or 
leases made before the first of January, 1777) were 
within the operation of the act. If etyoyment is the 

-consideration, for which the rent becomes payable, and 
the date of the consideration is in the spirit of the act 

. the date of contract, then rents accruing between the 
first of January, 1777, and the first of January, 1783, 
yr leases irade prior to the former period, would be 
payable according to the scale of depreciation^ and 
rents accruing after the first of January, 17SS, or 
leases made for a abort term of years, when deprecia^ 
ation was actually at the rate of 500 for one, would be 
payable in specie at their nominal sum- These conse- 
quences follow inevitably, from the construction con- 
tended for, and yet it is believed, that no person would 
admit an exposition^ which he acknowledged to involve 
them. 

The position then, that the value of the money at the 
time of the consideration, for which h was to be paid, 
was received^ if the standard by which the contract is 
to be measured, is not a correct one, and if correct, it 
Would not apply to this case, beca^use, the real consider 
ration is found in the contract itself, by which the right 
to enjoy the premises, is conveyed from the grantor to 
the grantee. This right was defeated by subsequent 
events, but does not originate in those events* 

The case cited from 1st Washington 8, by no mbans 
conflicts xwith d\is opinion.' In that case it was decided 
that where a written instrument discloses on its face 
any matter which proves that the contract itself was 
of a date anterior to the paper^by which it is evidenced, 
as whei\ a bond carries interest from a past day, the 
contract shall he considered as of a date antecedent to it& 
e^^ecution; and tlve scale of that antecedent date shall 
be applied to it* The reason of this decision is, that 
the price of die article sold, was measured in nominal 
moneyaccording to its value, at the date of the original 
contract, andnotiiccordiiig to its value when the instriw 
ment of writing was executed.. 



Digitized by 



Google 



rCBRUART, laOi. fit 

It is then the opinion of the courts that the contract Fa« 
of the 5th of AtiguH^ 177% comes Vithin the se^oh^ ^ *- 
section of the act, ^ directing the niode of ai^usting and ''^**''**^ 
settling die payment of certain debts ancl contracts, 
and for other purposes.^ 

It remains to inauirei whether It is a case proper for 
the interposition of that equitable power wluch is con- 
ferred on the court b)r the fifth sectlbn of that act, and 
if so, in what manner, and to what extent that power 
ought to be tntei|Mised. 

It is eootfttded bjr the counsel for the iq>pellant, that 
this case does not cone within the fifth section of the 
act, because, 

lst» tiiat section is designed only for tfie benefit of 
debtors. 

Id* No festimoiiy out of a written contract can be 
admitted to explsin it« 

ad« If the testimony be admitted, it does not prove 
one of those extraordinary cases, wliich will be entitled 
to thebenefits of that section. 

1st. The fifth section is designed only for the benefit 
of debtors. 

That the provisions of an act, for the reg^ation of 
contracts, should be designed uniformly to ^nefit one 
of the parties only, is at first view a propositicm replete 
with so much injustice, that the person who would 
maintain it must certainhr show, eittier that the words 
of the act wiU admit fairly of no other construction, or 
that legislative aid on one side only, was requisite in 
order to do right between the parties. 

The counsel for the appellants endeavour to maintain 
both these propositions, and if they au^eed in either, 
the case is clearly with them. 

In reasoning from the words of the law, they say, 
that the two cases put, are by way of example, and as 
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Paw they are both cases, where the scale established by the 
act !s to be departed from, for the benefit of the debtor, 
the general power afterwards given to the court ought 
to be considered as dtsigned to furnish a remedy in 
other similar cases not occurring at the time to the le- 
gislature. 

The words of the section are, *' that where a suit 
shall b^ brought for the recovery of the debt, and it 
shall appear, that the value thereof hath been tendered 
and refused ; or where it shall appear that the non-pay- 
ment thereof hath been owing to the creditor ; or where 
other circumstances arise, which in the opinion of the 
court, before whom the cause is brought to issue, would 
render a determination agreeable to the above table un- 
just ; in either case it shall and may be lawful for the 
court to award such judgn^ent as to them shall appear 
just and equitable." 

The terms used in the third member of the sentence 
are certainly very comprehensive, and their general 
natural import does not appear to be so restrained by 
their connection with other parts of the section, as ne- 
cessarily to confine their operation to cases where debt- 
ors only can derive advantage from them. 

The legislature was performing a very extraordinary 
act. It was interfering in the mass of contracts enter- 
.ed into between the first of Januaryy \777^ and the 
first of January 1782, and ascertaining the value of 
those contracts, by a rule different from that which* had 
beien adopted by the parties themselvesr Altho' the rule 
might in the general be a just one, yet that it would often 
produce excessive injury to one or other of the parties, 
must have been foreseen. It was therefore in* some 
measure necessary to vest in the tribunals applying this 
rule a power to relax it» rigor in such extraordinary 
cases. This sentiment might produce the fifth section, 
and if it did, the general terms used, oifght to be zi^ 
plied to the relief of the injured party, whether he was 
the creditor or the debtor. 

The opinion that the creditor could not in the contem- 
platidct of the legislature be the injured party, because 
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die scale of depreciation gave him the {iill value of his 
contract, does not seem to be perfectly correct. Ac- 
cording to the la^ of the contract, all monies -accruing 
under it, which were not received during the currency 
of paper, would be payable in such other money as 
might be current at the time of payment^ It is im- 

Jossible to say by any general rule what influence the 
nowledge of this principle might have on the parties, 
in every case where the contract was continuing and 
was to be fulfilled at future very distant periods. Un- 
less the rule applying to such cases, possessed some 
degree of flexibili^, it is apparent that the one or the 
Other of the parties would often be injured, by the in- 
terference ot the legislature with their contract, and 
diis injury would most generally be sustained by the 
creditor, in all cases like that at bar, because m all 
such cases the conviction that a more valuable medium 
than that circulating at the time, would return during 
the continuance of the contract, must have had consi- 
derable influence on the parties in fixing the sum of 
i^oney agreed to be paid 

There appears, therefore, nothing in the state of the 
parties to oe affected by the fifth section of the act, 
which should prevent its application, either to credi- 
tors or dc^btbrs, as the real justice of the case may re- 
quire. 

But admitting the correctnesir of this opinion, it i» 
contended that no circumstances can be given in evi- 
dence to explain a written contract, and therefore, it is 
said, that the judgment of the court in this case must 
.be governed ai>solutely by the deed of August^ 1779, 
unless other subsequent and independent events should 
control that deed. 

The rule which forbids a deed to be contradicted, 
or/ explained by parol testimony, is a salutary one, and 
the court is not disposed to impair it. The application 
of diat rule to this case, however, is not perceived. 
The testimony which brings this contract within the 
fifth section, neitlier contradicts nor explains the deed. 
It is not pretended that the deed was not executed on 
the consideration expressed on the face of it. But ac.^ 
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^Aw cording to the law which existed when ibe deed witt 
executed, diat ccmsideration would be payable only ia 
gold and silver coin, when gdd and ailirer coin should 
become the only currency of die country. TIub law chasig- 
ing the nominal sum of money, by which .&e debt 
should be discharged, and giving a general rule, by 
which a difl%rent sum, from diat agreed oa by tM 
parties, is to be p^d and received, au^oriaes a depar- 
ture from die rule where circumstances diatt arise 
which render a determination agreeable to it unjust* 
The examination of diese circumstancas is not entered 
into for the purpose of contiradicting or explainii^ the 
deed,, but for the purpose of determmii^ which of two 
rules given by the statute altering the law of dte con* 
U'act does really govern the case. 

The argument, that die exception, if it receives the 
construction which the court seems mclined to give it, 
would destroy .the rule, must be founded oa asuppo- 
isitlon that in every case the circumstances would be 
looked into, and a slight injustice in die application of 
the scale of depreciation to the contract,, would be 
deemed a sufficient motive for departing from it« But 
this is not the opinion of the x:ourt, and it may very 
readily be perceived that die great mass of contracts 
made during the circulation of paper money, may be 
decided by a general scale estimating the value of those 
conu-acts, although there may be very strong features 
in some few cases, which distinguish them as of such 
peculiar character, that they are embraced by the clause 
which measures dieir value by die standard- of justice. 

But although the just construction of the 5th section 
of the law, admits a creditor, who would he gready in- 
jured by the application of the general rule to his case, 
to show circumstances which authorise a departure 
from that rule; it is contended that such circumstances 
have not been shown in die cause under consideration. 

It is said that the case ought to be an extraordinaiy 
one, that the circumstances ought to be uncommon 
which would warrant a departure from the general 
principle established for the government of contracts 
generally. 
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X^ » ^arue, and die eoiut would certainlf not feel ^^^ 
Hsifslf at tibeny ta exercise on a common occasion a jca^Vsv 
iiiscretiJEmaiy power, limited oidy by the <q>inscm enter^* 
tamed of ilie mked justice of die case. 

But dits appears to the court to be an extraordinary 
case* I'he evid^aice goes a jgreat way m proving that 
die jMities to the suttcract beU^ved that die sums be- 
icoming due under it» would at no distant period be p^* 
dbie in specie oidy« This testimcmy is the more to be 
credited, because it is net easy to conceive a^odier 
mettye for disposing of die property on the terms on 
which it was parted with ; and stiU more, because sudi 
was the qpieraidou of the existing iaw on the cpntraa 
when it was entered into. Under diis impressicm, an 
impression warranted by the law of the land, a very va» 
IiMible propevty has been conveyed away for what would 
have been, under die then existing law, a foU conside- 
ration, but which n sufasequent act of the legislature has 
reduced certainlv to a tenth, perhaps to a twentiedi of 
die reiA ^alue m Ae estate disposed of. 

Such a case is in the opinion of the court an extraor* 
dinary case, which is comjdetely entided to the extraor- 
dmary relief fumiahed by the act which has occasioned, 
the mischief* 

In inquiring to what extent this relief ought to be 
afforded, or, in die words of die law, what ^^ judgment 
** will be just and equitable,*' die court can perceive no 
odier guide, by which its opinion ought, in this case, to 
be regulated, but tlie real value of me property at die 
time it was sold. The record does not furnish satis- 
factorjr evidences of this value* It is proved that a lot 
not superior to that which occasioned the present con- 
test, rented In the year 1774, for ^13 Ss per annum, 
and that odier lofs^ perhaps not equal to it, rented in 
1784, for £2S par annum. . It is even proved that a 
small psDt ot the very lots, about the value of which die 
inquiry is now to-be made, rented in the year 1784; on 
a ground rent forever, for £2S 16^ per annum. These 
are yeiy strong circumstances in support of the decree 
of die circuit court, fixing the rent at >C36 per annum^ 
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Faw the nominal sum mentioned in the lease. But a ma<tf 
Maiwtel- J^"^ of the judges are of opinion that the value must 
LER. be ascertained by a less erring standard. 

Neither the value in 1774> nor in 1/84, ought to re* 
gulate the rent. The value at the date of the contract, 
must be the sum which in equity and justice the lessee 
ought to pay, and as this value is not ascertained by the 
testimony in the record, it ought to be found by a jury. 
In finding this value however, the jury ought not to be 
governed by the particular difficulty of obtaining gold 
and silver coin at the time, but their conduct ought to 
be regulated by the rfsal value of the property, if a solid 
equivalent for specie had been made receivable in lieu 
thereof. On these principles die court has directed the 
following decree 

This cause, which was abated by the death of the 
appellee and was revived in the name of his admini- 
strator, came on to be heard on the transcript of the re^ 
cord, and, was fully argued by counsel. On considera- 
tion whereof, the court is of opinion that there is error 
in the decree of the circuit court in this, that the rents 
reserved in the lease in the proceedings mentioned, 
bearing date the 5th day of August^ in the year of our 
Lord one thousand seyen hundred and seventy-nine, 
and which were in arrear and unpaid, were decreed to 
be paid at their value according to the scale of depre- 
ciation when the same became due ; and that those rents 
which accrued after the first of January 1/82, are de- 
creed to be paid according to the nominal sum mention- 
ed in the lease ; whereas, the. annual rent reserved in 
the said lease, ou^t to be reduced to such a sum in 
specie, as the property conveyed, was, at the date of the 
contract^ actually worth ; to ascertain which, the evi- 
dence of the cause hot being sufficient forthat purpose, 
an issue ought *to have been directed, according to the 
verdict oh which, if satisfactory to the court, the final 
decree ought to have been rendered. 

This court is therefore of opinion, that the decree 
rendered in this cause, in the circuit court for the coun- 
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ty of Alexandria^ ought to be reverM^, and it is hereby 
reversed and annulled; and ^e court proceeding to 
g^ such decree as the circuit court ought to have 

e'ven, doA decree and order that ah issue be directed 
ttween the parties, to be tried at the bar of the sidd 
circuit court, m order to ascertain what was the actual 
annual value in specie, or in other money equivalent 
thereto, of the half acre lot of ground which was con- 
veyed, by Ae^eJfLecutors of John Alfxander^ deceased, 
to Abraham FaWypn the Wi day of August 1779, and 
that in Ae accoii^ betw^aihe parties, in order to a 
final decree, the representatives of said Phillip MirsteU 
ler be allowed a credit f6r the rent which hsis accrued 
and which renuuns. unpaid, estimating the said annual 
rent at such s\rm as the verdict c^.a jury, to be approved 
of by the said circuit Court, ^hall ascertam the half acre 
lot of ground before mentioned, to have been fiurly 
worth at^the date of the contract under which the same 
is claimed by the sud Abraham Faxum 




OGLE V. LEE. 

THIS cause came up to this court, upon a question on 
which the opinions ot the judges of the circuit court 
were opposed. 

It was made a question, whether this court would con- 
sider the whole case, or only the questipn upon which the 
court below divided. 

The court were unanimously of opinion, that they 
could only consider the smg^e question, upon which the 
judges below divided in opinion, but that the parties will 
not be precluded from bringing a writ of error, upon the 
final judgment below; and the whole cause .will then be 
before the court. A court may at any time reverse. an 
interlocutory decree. 

The case was afterwards setded by the parties. 
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PENNINGTON v. COXE.. 

THIS was, a feigned issue, betyreen Tench Co^ a cit- 
izen of the state of Pennsylvania, and Edward Penninjg- 
ton axitizen of the ^tate of New-York^ to try die ques- 

E 




Sugar itfin^ 
tfut not told 
•ndvCBtoutof 



Digitized by 



Google 




34 SUPREME COURT U- S. 

tion, whether sugar actually refined^ but not told and 
sent out of the manu&ctor^, before the Ist of July 1802, 
is liable to any duty to u '^ United States, upon bemg 
sent out after that day. 

themanuficto* 

ly, b«^ tb« Xhis question arose upon the act of Congress entitled, 

iSo^w Ilot " ^^ ^^ ^ ^^P^"^ *® Internal Taxes/' passed Jpril6th 

liabk to Any ^ BOfi, VoL 6, p. 58. 

duty upon be* * 

^S^S^^' The declaration was upon a wager, that the United 

ttfthatday. States were entitled to collect the duty, and stated the 
following facts. That Penningtm was a refiner of su- 
gar, witmn the meaning of the several acts of congress 
imposing a duty on refined sugars. That he had. refined 
a quantity of sugar between the 31st of Marchy and the 
1st of ytib/i 1802, which, if the act for repealing the in- 
ternal taxes had not been made, wou](d have been liaUe to 
a duty, exceeding in the whole, the sum of 2500 dollars. 
That he did from day to day, enter in a book or paper 
kept for that purpose, all the sugar refined by him as 
aforesmd, but that he did not, on the 1st of October^ 1808, 
render anv account of the sugar wUch he had so refined, 
to any ofl^cer of the revenue, nor did he produce to any 
such officer (though required,) the original bepk or paper 
whereon the entries froih day to day, were maide as afore- 
said, nor did he on the said 1st of October^ nor at any 
^mb before or since, pay ot secure any duties upon the 
sud quantity of sugar so refined by hfan as aforesaid, du- 
ring the period aforessud ; that the same was not sent out 
of the manufactory before the 1st oiJiUy^ 1802, but that 
the whole had been since sent out, viz. on the 30th of 
September^ 1 802. To this declaration there was a general 
demurrer and joinder ; imd it was agreed that no advan- 
tage should be taken of want of {otm in the proceedings.* 

The Judgment of the circuit court of the district of 
Pennsyhanta^ was for the plaintiff below, and the de£en- 
daiit brought the writ of error* 

. The act imposing the duty was passed, June 5th, 179 , 
Vol 3, p. 93, and is entided, ^^ An Act laying certain 
duties upon snuff and refined 9Ugpr8>!*^ 

The 2d section enacts, that from and after the 30th 
of September^ 1794, " there be levied^ collected^ undpmd^ 
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^^ upon aU iugar which ahall be refined within the United Pswving. 
** State9^ a duty of two cents per pound.'' tom 

The 3d section directa, ^^ that the du ^^ aforesmd shall 
** be letied^' collected and accounted for ^^^ by certain ofli- 
cers therein described. 

The 5th section directs, that every refiner of sugar, 
shall make true and exact entry and report in writmg, at 
die office of inspection, of every house or building, wnere 
such business smdl be carried on, ilnd every pan or boiler, 
together with the capacity of each ; and shall also give 
bond in the sum of 5000 dollars, with condition that he 
win enter in a book or paper, to be kept for that purpose, 
all sugar which he shaU refine^ and the quantities from 
. dasy to day sent out of the building, where the same shall 
have been refined ; and shall on the first day of January^ 
Aprils yuhf and October y in each year, render a just and 
true account of all the refined sugar, which he shall have 
^ent outy from the time of th^ last account rendered, 
producing and shewing therewith, the original book or 
pi^>er, whereon the entries from day to day, to be made 
as afi^resud, have been made ; *^ and he shall, at the time 
^^ of rendering each account, pay or secure the duties 
** which by this act, ought to be paid upon the refined sur 
^ gar in the said account mentioned,^* 

By the 7th section^ it n enacted, that every refiner of 
fiVLfpr shaD, yearly, being thereunto required by m officer 
of inspecdon, make oath, that the accounts, wMch have 
been by Um rendered, of the quantities of refined sugar 
by lum sent out of the buildings have been just and true. 

By the 10th section^ it is enacted, ^^that all snu£F and 
*^ refined sugar, which shall have been manufactured ^r 
" made within the United States^ in manner afi>resaid, 
** after tiie s^d 30th day of Seftember next, whereof Ae 
^ duties afi^resaid, have not been duly psud or secured, 
^ according to llie true intent and meaning of this act, 
^ shall upon defauh being made in the paying or securing 
** of the said duties, be ibrfeited, and shall and may be 
*^ seized as forfeit^, by any officer of tiie inspection or 
** of the customs." 

By the Itth section^ the refiner has the option to pay 
upon rendering his account *^ the duties which shall 
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*' thereby! appear to be due and payable,*' with a deduc- 
tion of six per cent for prompt payment, or to give bond 
payable in 9 months. 

By the 1 1th se^, ion a drawback of the duties, " hereby 
" lajd upon sugar refined within the United States^'* is 
allowed upon exportation to a foreign port. 

But by the 16th «^cf ion, such, allowance is not to be 
made, iinless the exporter shall make oath that the duties 
)fiaye been paid or secured. 

The 20th section declares it shall be lawful to export 
refined sugar directly from the manufactory, yr^^yrom 
duttfr 

The 1st section of the repealing Act of April 6, 1802, 
enacts, *' that from and after the 30th day of ^une next, 
/^ the internal duties on stills and domestic distilled spirits, 
^^ oh refined mgari^ licences to retailers, sales ait auction, 
' ** carriages for the conveyance of persons, and stamped 
^^ vellum, parchment and paper, shall be discontinued, 
^' and all acts and parts of acts relative thereto, shaQ, 
^' from and after the said 30th day of June riext,^ be re- 
*' pealed t - 

" Provvdedy^iaaX for the recox and receipt oi such 
^^ dvi^ts^as shall liixve accrtiedy ana on the day aforesaid 
^^ remain outstamling^ and for the payment of drawbacks, 
^^ or.allowances on the exportation of any of the said 
.^ ^^ spirits, or sugars legally entitled thereto, and for the 
■ ** recovery and Mstribution of fines^ penalties andforfei' 
^' tui-esj and the remission thereof, which shall have been 
^* incurred before and on the said day ^ the provisions of 
^^ the aforesaid acts, shaUrenuuh in nill force and virtue.'' 

Inger^oUj for plsuntiff in. error. 

By the repealmg act, no duties upon refined sugar, tgre 
to be collected, but^ such as had accrued^ and remained 
outsUmXngy on the 30th of June^ 1802. The sugars in 
tjuestion were refined before, but were not sent out until 
after that day ; and the question is, whether, the duties 
upon them, had accrued on that day, and then remained 
outstanding. Wexoptendthatthedu^bto be collected 
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only upon sugar, sent out of the building in which it was PsviriHo* 
refined ; and to support thb construction, we rely upon "'J* 
the g^eral tenor ot the act, which imposed the duty. It 
is a rule, of construction of statutes, that ** every act, 
**' upon consideration of all the parts thereof together, is 
" the best expositor of itself. 4 Inst. 325. And it is 
another sound rule, that words distributed into different 
sections, are to be considered as if all were in one sec- 
tion. By this rule the 5th section of the act of ywie 
5th 1794, is to be connected with the 2d. What is gen- 
eral in the 2d, is thus restricted and qualified by the 5th. 
The 2d section enacts that the duty shall be levied, collect- 
ed and psdd, upon all sugar refined ^ithe United States, 
If this section stood alone, it is admitted, that it would 
be conclusive agsdn^t the plaintiff in error. But it is lim- 
ited by the 5th section, not accidentally, but with a clear 
view to collection, and that it might not operate as a tax 
upon labor, but upon consumption. By this section two 
accounts are to be kept ; one of the sugar refined^ the other 
of the refined sugar sent out; but the duty is only upon 
that contained in the latter. ' 

If the words of both sections were incorporated into 
onev f and they are to be construed as if they were,) it 
woula read thus, upon all sugar refined within the Unitea 
StateSy 2a[id sent out of the building, &c 'there shall be k-. 
vied, collected and pjud, a duty of two cents per pound* * 

The account of sugar refined, but not sent out, was 
intended merely as a check. It was not to be delivered, 
. but shewn^ to the ofiicer, . and Jt's purpose was to enabl^ 
him, by comparing the amount refined, with tluit sent out, 
and what remsuned on hand, to estimate the correctness of 
the account of sugar sent out, upon which alone the duty 
was chargeable. It was clearly the intention of the legisla- 
ture, that the duty should be psdd upon sugar, only in 
such circumstances, as would show that the tax would fall 
upon the consumer, and not on the manufacturer. 

But it win be contended, that there is a distinction be- 
tween levying^ ^i. cottecting* That the duty is levied 
upon the whole, U^t Is paj^ble only on such as -shall be 
sent out. 

But for this distinction, there is not eyen an intimation 
in the act of congress. 
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It will be 8idd on the part of the United Staie9^ that 
there is no section but the 2d, which imposes the duty^ 
and bjr that section it is imposed on all sixgar refined^ 

But why impose a duty, which is not to Le collected i 

It is agreed, that the sendmg out is a pre-requijiite t» 
the payment. What use can there.be in imposing a duty^ 
upon an artick in circumstances which prev^t it's coir 
lection i 

if die duty arises from the act of refining only, the jth 
section mig^ be expunged, and the law would remain the 
same* That section is of no use, unless it operates upon 
the second. 

The words ^^ letted^ coUected and paid^^^ in the ^d sec- 
tion, are commensurate, though hot of the same mean- 
ing. The word *^ kvied^^ applies to the act of tiie legis* 
lature, in imposing the duty. ^^CoUectedf^ refers to the 
act of the officer. ^^ Paid^^. to the act of the party. 
^^ Levied^* means the same as imposed^ 

Each verb has the same subject. The same thing is to 
be levied, collected and paid. Nothing is levied hut what 
is to be collected ; nothing collected but what is to be paid ; 
and nothing b to be paid but on tiie sugar sent out. Henc^ 
no duty is levied but upon sug^ sent out 

There is no an^gy between this duty and that upon 
^^ds imported. There the duties are payable on theland- 
mgof the goods, and are payable even if the goods, are 
destroyed as soon as landed. In such a case a remission 
of the duties is matter of favour. But in the case of refi- 
ned sug^, it is not so. The legislature did not intend 
that tiie manufacturer should be tne sufferer^ The impo^ 
laws have no section restricting the general imposition. 

The bond to be ^ven. for the duties pn sugar, is to be 
payable in nine months after the time of sending $ut^ not 
of refining. 

The bond g^ven for impost is payable in 6 months after 
importation. 

Hehce^ if any analogy exists, the argument 4erived from 
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it is in favour of the construction that the duty is not im- Pkiririwsb 
posecl until the sugar is sent out. '''^" 

Cozs- 

A duty not to be paid, b no duty* 

Suppose the refining house should be burnt, and a quan- 
tity of refined sugar destroyed, no duty could be collected 
upon it. The relation of debtor and creditor had not arisen 
between the manufacturer and the United States. The 
du^ had not accrued. 

That it be sent outy is descriptive of the subject matter 
of the tax. It fixes a certain stage of the business of a 
manufieicturer, at which the duty snAll.attach. It ascertains 
the quality and degree of refining, which otherwise mig^t 
be the subject of much litigation. SuBar mxf not be fit 
to send into the ikiarket, and yet it may be ttri^ said Xt^ 
be refined. 

The penalties and the duty must correspond; ThsfAi- 
ty of the manufacturer cannot exceed the penalty. The 
doctrine of relation wiU not extend to create a* penal^ or « 
forfeiture. The provisions of the oldlaw ar^.cbn^ued. 
by the repealing law, onty as to penalties tod ^rfeicuries, 
^ wluch shall have been incurred before or on the dOCb 
of June 1 802." * * As no pemdty or fi»rfuture for n6n«payi- 
ment of tiie duty could be incurred until after tiie sugar 
was sent out, and as tl^ sugar was not sent out un^ 
after the 30tfa of yfnif, it is'evidjcnt no penalty or foifett- 
ure, as to that sugar, could ^ have been mcurfed before or 
(m that day.'' Tnis shows that the provisions, of tiie lair 
to enJEbrce the payment of duties on such sugar were not 
continued, and is a strong indication of the will of the le*-- 
gblature tiiotnone should be pud. 

AD the provisions in the act of 1 794, subsequent to the 
5tii section mention the subject of the dutv as being sugar 
refined andeentout. Thus the oath mentioned in the Tth 
section, b to the tnith of the account of eugansent out. 

The drawback, the account to be rendered, the tax 
to be collected, and the bond for securing the duties, re- 
fer only to such sugar as shall have been sent out. 

If there had been no express provbion in the repealing 
act, and die du^ had been repealed generally on the dOtb. 
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ofyuntj no duty could have been due on sugars then re« 
fined but not sent out* Thet repealing law creates no ot>- 
ligation on.the refiner to render an account of sugars refi- 
ned before and sent out after Ae'SOth of yune^ . If the 
duU" was levied upon all sugars refined before that day, 
and payable at any future indefinite time when they shoiild 
be sent out, it would be necessary to keep-an officer in pay 
as long as a single loaf remained in> the building. AH parts 
gf the acts were to cease after the 30th of june^ unless 
baved by the proviso ; and that relates only to the recove- 
ry and receipt of all such duties as had then accrued and 
remained outstanding, and such penalties and forfeitures 
as had then been incurred* 

The question then recurs, had these duties accrued, and 
were they remsuning outstanding on the 30th of Jujye ? 
The word ^ accruetP^. must mean arisen, due ; at least due 
atj>regent, payable iil future. Bat if they were due, the 
officer tnti a right to call for payment or security- It can- 
not be said to have accrued^ until it is to be paid or se- 
cured. But the words '' remaining' outstanding^^ are still 
stronger. '* Shall ha'oe accrued and remain outstanding^'* 
that is, havb^ before aciriued, shall remain outstanding* 
These expresaiohs imply tl^t the duties had been fixed 
and their amount ascertained'; that th&-relation of debtor 
and creditor had arisen^ and that the duties remained un- 
paid either through negligence or indulgence* 

The effect of the construction contended for on the part 
of the U. S. would be to throw the whole of these duties 
upon the refiner, for he could not make a difference iiif 
price between the sugars refined befiDre, and diose manu- 
fectured after the 30th of yune^ This effect would be in 
direct hostility to the general principle of the legislature 
wh\ch is apparent through the whole act, and which was 
to tax consumption and not labor. 

The proviso in the repealing law, either enaets^ or i/ir- 
clares^ It is evident that it does not enact any new regu* 
lations, but merely declares the continuance of former 
provisions* The remedy g^ven by the former act was 
only by action, or forfeiture. * But no action would lay 
nor would any forfeiture be mcurred, imtil^ after the su- 
gars were sent outf It is a rule, tliat upon a new statute 
which prescribes a particular remedy, ho remedy can be 
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taken but that pirescribed by the st&tute. 2 Bur. \U7. Vxmnum 
Stevens V. Evana.^ tow 



Butitwittbeobjectedthatthe^ie^ist/Mtti Jl f-,ineant 
oqW those not bonded, because irhen bonded, the dxbt 
18 due by bond and not as a duty« But the law is no so ; 
for a delyt due by -act of congress is at least of equal 
di^ty with a ddit due by bond and cannot be extin- 
guished by it. 

Mr. IngereoU cited 3 Bur. 1341, The Lead Ompanii^ 
V. jRiehardeony to. show that an act imposing a duty is not 
to be eartended to other subjects dian those ex|nres8ly de- 
scribed. 

Uncohy attomey-generial of theU. S. cmdDfiUasfor 
defendant in error. 

. The yrhole question turns on the operation of the re- 
pealing act. If the duty had accrued and remained out- 
stanimg on the 30th oijunei it was unaffected ly the re- 
peaL 

To show,that tiie du^ accrued on the act of refining 
the sugar, independent of the act of remoyinglt, they re- 
lied 1st oathe words and spirit of the act of 1/94^ and 
Sdly on the obvious meaningcff other acts in fart materiOf 

t. The words and spirit of tiie act. 

EverfT revenue 83r8tem consists of three parts. . 1. Thet 
subject of thetax. 2. ThC'timedT payment, and 3. Tlur 
mode of collectioiu 

The act of ir94 discriminates between c^ of these, 
and the construction mu^t not confound them. 

1. The subject of the tax. 

The title of the act is general, ^duties on snuff and re- 
jinedeugar^ not on the quanti^ sold or sent out, but on 
the sugar r^iMdl'^ 

The 2d section b equally general, ^ upon 00 sugar 
which shall be r^/fnr^ within the United States.'' 
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The 3d section directs by what ofEcers the ^^dutin 
aforesaid^'* shall be collected. 

The 2d is*the only section which imposes the duty, die 
3d provides for its collection, and nothing is left for the 
object of the 5th but to ascertain the time of the payments 

. The 10th section contemplates Hat duty as attaching on 
the act of refining, and subjects the sugar to forfeiture af- 
ter removal, if the duty shall not have been duly paid or 
secur^ 

The subject then is refined sugar ; and the process of 
refiiung being complete, the duty accrues. 

" Without forther provision there could be no doubt that 
all sugar refined between the 30th oi September 179^, and 
the 1st of July 1802, would be liable to dut}% 

Every subsequent provison respecting the time and 
manner of payment is consbtent with this imposition of 
the duty. No express transfer is made of the duty from 
the act of refining to the act of removing ; no substitution 
of the quantity removed for the quantity refined ; no 
words restricting the general expression ^^ all sugar .re* 
fined within the United StatesJ^ All the subsequent 
clauses respect the payment, not the imposition of the 
duty. 

2. Time of payment. 

The duty attaches to the act of refining, but the fund 
for payment is created by the arct of sale. Hence the 5th 
section directs two accounts to be kept, one of the whole 
quantity refined, the other of such as shall have been re- 
moved ; and that at the time of rendering the latter, the 
refiner ** shall pay or secure the duties, which by this act 
** ought to bepatd^ upon the refined sugar in the said ac- 
count mentioned." This provision evidently is intended 
only to ascertain the amount which shall then be payable. 
The duties payable by this act are on a// the sugar refined; 
if on qU^ it 6ught in strictness to be upon every part ; but^ 
the United States say we will accept a partial payment in 
consideration that you have not yiet sold the residue of the 
sugar. The quarterly account ascertains the amount of 
this partial payment ; while the other regulati^iis are in- 
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tended to enabk the officer to ascertam the gross quantity PsvhxiiG' 
refined! ton 



The terms of payment show how and roh^n the duty 
shall be paid, but do not affect the subject of the tax.* 

The legislature had tiower to give, or to refuse a credit ; 
but the modification of the time or terms of pa3anent, does 
tioi create^ and ciumot dtacharge the obligation to pay. — - 
It is but the conunon case of dehitum tnpresentij solveti' 
dwn in ftOurOf 

By the SOth section, sugar may be exported ctirectly 
from the manufactory "yre'tfyr^m duty.^^ This show^ 
that the duty had attached, but was not to be exacted. 

3. The mode of collection, must conform to the pri- 
mary and secondary objects of the law.— -These were, Ist. 
A revenue from all refined sugars. 2d. Accomodation in 
payment. 

For the ptknary object, it takes measures to asc^^rtain 
the gross quantity refined. For the secondary object, it 
takes measures to ascertain' the quantity removed in each 
quarter. For the JirBty it obliges the manufacturer to 
enter and- report his house, and implements, with all ad- 
ditions made thereto, under a penalty and forfeiture ; 
and to give a lx)nd of 5000 dollars, to keep an account 
of all sugar refined, which is to be quarterly produced to 
the collecting officer. 

For the 2d i*^ obliges him to keep,' and render quarterly 
to the officer, a daily account of .refined sugar removed, 
which is to be substantiated by an oath if required.* 

Thus all the provisions of the- act, hsOmonize with 
each other ; but by an opposite construction, the duty is 
made incident to the time of payment, and not the time 
of payment incident to the duty. If what a man sells, 
and not what he refines, is the subject of the tax, the 
provision to ascertain the gross quantity refined, is use- 
less and vexatious. 

It is true, that the two circumstances of refining and 
removing, are necessarj^ before payment can be demand- 
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ed, or a fiirfieituo'e for non-payment incurred; butthe'ob* 
liption to pay is coeval with the act of refimng ; the du** 
ty had then accrued and must remain ouUtan£ng^ undl 
mt removal of the sugar. The two circumstances are 
dutinct in words and in purpose ; the one creates t)ie du- 
tv, the other fixes die time of pajrment. To connect 
tnem b to amplify, not onfy the words, but the sense of 
the legislature ; but to keep them separate, preserves the 
intention of the law, in consistenqr with its language* 

Hypothetical arguments, extreme cases, and arguments 
ab inconveniently cannot alter the law. Such are the 
cases of the sugar being destroyed m the house ; the ne- 
cessity of keeping officers to collect the tax, and the sales 
of refined sugar, made in contemplation of their being 
free of duty^ &c If the sugar is destroyed before re- 
moval!, it b no longer refined sugar ; and the duQr being 
attach^ to the thing itself is destroyed with it. The 
argument drawn from the supposed intention of the le- 
gislature, to tax consumption, and not labor, applies only 
to the collection, not to die imposition of the duty. The 
act of sending outy does not necessarily import sale* A 
manufacture may remove the sugar to his own stores, 
separate from the manufactory, and would be liable to 
the duty. The leraslature did not intend that a sale 
should precede the imposition of the tax. 

There b a case in 1st Anstruther 458, (558) in which 
it was decided, that the duty had attached on the distilla- 
tion of spirits, although the building and materiab were 
destroyed before the process was complete. 

irhe words and spirit of the act, are thus reconciled, 
and they are in unbon with the repealing act, which meant 
to put aU the internal taxes upon the same footing, up to 
the 30th of June. By the 3d section of the latter act, . 
the owners of stills, of ^uuiT mills, the banks, retsulersof 
wine and spirits, and the owtiers of carriages, are to- pay 
the taxes up to that day ; and if sugar refiners are to be 
excepted, it seems to be an exception wltiiout any ade- 

rbQ reason. The objection which has been rabed, that 
duty upon sugars refined before and delivered after^ 
the 30th of June^ 1802^ would fall upon the refiners^ 
cannot avail them, because they received the duty upon 
sc^pn refined after the 6th of Juncy 1794, and b€£>re 
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tbe dOdi of September in that year, witbout bemg ac- Vanrxvo* 
coun^Ue for it« to» 



2. The eonstructiQii contended Jbr, is «f|)ported by 
the obvious meaning of the Words of o^r act^ in pari 
materia. 

The analogy exists in the terms of imposing iSbtt dnt^ ; 
in 'the accommodation of credit, and in the security K>t 
collection. 

In the following acts, imposing duties on imported ar- 
ticles, the words which create the imposition^ are ^^ levied^ 
" colkcted and pmd^^ viz* August 10, 1790, § 1, Vol. 1, 
p. 248, June r, tr94, \ 1. VoL 3, J&. 108, md yam 29, 
1795. Vol Syp. 154; 

In other acts the words are *^ laidj levied and collected**^ 
viz. March 3, 1797, J 1 6? 3, Fbi 3, J&. 397. yufy 8, 
1797, ( 1, FoL 4, /• SijandMttf 13, 1800, H> ^^^ ^y 
j&. 201. 

In all these acts, the imposition of tiie tax necessarily 
precedes the collection ; hencie we may infer, tiiat when 
the legislature used the same words intiie act, of 1794, 
they intended that the tax should be kid before the time 
of collection, and that from, the time of the imposition^ 
until paid of secured, the duty shoidd be considered as 
outstanding. An outsitanding duty' can mean notiiing 
more than a duty laid, but not collected or secured. As 
to bonded duties, it was not necessary that the provi- 
sions of the act of 1794,' should be contihiied in force, 
because, a suit might have been nudntained on the bond, 
notwitiistandingtiie repeal^ heitce it is evident that by the 
expression, ^* duties which shall have accrued and remain 
" outstanding,'* the legislature could not mean bonded dn- 
ties^. What is the situation of the duftes upon goods im- 
ported before bond f^vea ? They have attached upo«i tiie, 
^ods, and remain outstanding. A d<^ has accrued* 
The relation of debtor and creditor has arisen between, 
tiie importer and the United States. 

There is no difference between the case of the refiner of 
sugar, and tiie distiller of spirits. In tiie latter, the act of* 
distillation, furnishes the Subject of tiie tax; the removal 
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PsvHivo- designates the time of pa3rmeiit. Betveeii*the distiOa^oil 
'^^ and removal, the duty remains outstHnding. lawa of 
U. S. VoL 1,/. 301, 310, 5 14 £s? IT. The inspector is 
to estimate- the gross quantity, by wluch he u to regulate 
the penalty of 'me bond, but the condition is to pay in 
nine mondis,' the dutfes upon such part, as shall be re- 
moved in three months, from the date of the bond« Had 
not the duties accrued when the bond was given 7 And 
yet does not the payment in &ct, and in amount, depend 
on the removal within three months f 

I^ the case of aaka at auction^ Latvs U. S, Vol* 3, p. 
122, the du^ accrues at the time of sale, to be psdd at 
the end of the quarts* So in the instance of tne car" 
rtage taxj VoL 3,)>« 32/* Whvthen should it not attach on 
the sugar as soon as refineo, when in all other cases, it 
attaches at a period antecedent to the time of payment. 

In the act la3ring duties upon goods imported, VoL 1, p. 
248, 253,-i 6, the duties are said to accrue, from the time 
specified forth^ir commencement, not from the time when 
they were to be paid or secured. 

Agam in the case of snuffs the terms and conditions 
are the same as in the case of sugar. By the first section 
the duty is laid on snufF manufactured for saki not on 
sniiff soid; and by the 4th section the account of the wtiole 
quantity manufactured is to be exhibited. By a subse- 
quent act (vol. 3, p. 195,) the duty is transferred from the 
snuiF to the milL A license is to be granted, and a bond 
P^ven for payment of the annual rate of the tax, in three 
instalments. This act shows that the employment of the 
miUj and not the sale of tive enuff was the object of the 
tax. The first section %2Y^ that the former duty shall 
cease on the last (day of Marchy and shall not thenceforth be 
collected, and the 16th section provides for the recovery 
of such duties as shall tiien have accrued. Yet the snuiF 
then manufactured, although not sent out, in fact^ paid 
the duty ; and in law^ what could be referred to but snuflF 
manufactured and not removed ? There could be no idea 
thiat the repeal of the duty applied to a bond g^ven which 
had extinguished the duty. 

Upon the whole, then, we find the repealing act perfect- 
ly correspondent to the 'words znd spirit of the imposing 
act, and to analagous provisions in pari materia* 



Digitized by VjOOQIC 



PEBBUARY, I804* 47 

The refiner was bound to pay, or secure^ befim^ remo- P«wwwo- 
vaL Bitt a bond was tantamount to a payment of the ^^" 
du^ ; it was a matter of option with the refiner* It 
released the sugar from a specific Ueny o^. liability to 
forfeiture ; and it changed the nature of the debt, iindthe 
remedy. A discontinuance ef the duty could not cancel 
the bond, nor render a provision to recover it necessary. 
The proviso, therefore, was not more calculated for a bond 
payment, than for a cash payment. But it is cOnsbtent^ 
operative, and necessary, if we suppose the legislature 
contemplated die recovery and receipt of dutiies which Aotf 
acchied when the sugar was refined, but which according 
to pre-existing arrangements, must reinain outstanding' 
isdutiesy and which werenotto.be paid or secured unm 
removal of the sugar. 

•The duty to be paid, was upon all sug'ar refined* But 
the duty on refined sug^ar was not discontinued until iaf-' 
ter the 30th of yune* The sugar in question was refined 
sugar before the 30th of 'June* To eliempt it from duty, 
therefore, is to dbcontinue the duty before the day of the 
repeaL 

There can be no question as to the remedy ; for if the 
duty had accrued, all the' pre-existing remedies were 
continued. 

If then we consider the words and spirit of the impon 
sing act, the general nature and operation of a revenue 
system, the analogv of provisions in pari materia^ ^nd the 
words and spirit otthe repealing act, iitde doubt can re- 
main that the legislature meant to impose the duty on the 
act of refining, fl|^d not the act of removbg the sugars, 
and therefore Uiat the duties upon the sugar in question 
had accrued and remained outstanding on the 30th of 
yuntj 1802, 

JIarper and Martin^ inrtpbfh 

The question has been truly stated to be, at what time 
did die duties upon refined sugsir accrue ? To ascertain 
this, all the provbions of the imposbg act are to be con- 
sidered in one view. This b the .general rule of construc- 
tion of all written instruments, and results fi-om the prin- 
ciple thatauch inatruuMsnts are only the evidence of tht 
will of the maker. 
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General expresaipns mi^ be restricted by other parts of 
the instmment^ or by its general import. 

It is true ^hat the 2d section lays a duty upon all sugar 
which shall be refined withm the United States^ to be levi- 
ed, collected and paid after the 30th of September^ 1/94. 
If no time is fixed fior the commencement of an act, it op- 
erates from the time of passing. By the strict construc- 
tion of this section it applies as well to those sugars refi- 
ned after the passiiig ot the act and before the 30m oiSep^ 
tethfer^ as to those refined after that day. But it is evi- 
dent from the subsequent provisions of the act, that sudi 
was not the intention of me legislature. The act there- 
fore cannot be construed stricdy ; and resort must be had 
to the other parts to ascertain its meaning. 

If the duty was to be levied upon all sugar rejined^ the 
kg^lature would have directed a bond to be given for the 
duties on all such. Why should an account be rendered, 
to the officer, of all the sugair sent out, and not of all rejinedf 

The general system of the excbe laws was to tax, not 
the means of living, but the consumption of the article. 

In respect to the impost, the duties are not due while 
the goods are in the ship on the passage. The analogy is 
between goods landed, and refined sugar sent out. This 
is the deceive act which evidences £at.the sugar is for 
consumption. 

The expressions '^^ recovery and receipt^'* in the repeal-* 
ing law, are not applicable to an unascertained duty i^ the 
term in suych a case, would have been collection. In the 
revenue ^stem this difference is taken. 

There is no analogy to the other cases mentioned, be- 
cause the le^slature have used different eiq>ressions, and 
therefore it is reasonable to infer that they meant to enact 
different provisions. 

Wherever they meant that the duty should be bdd at 
the time of die manufistcture^ they have so expressty de- 
dared. 

In the case from AnstrvSher, the duty wad laid upon 
wttsk-^ to$idem verbis^ and therefore, although the wash 
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was destroyed before the jproc^^s of distillatioirwas^ com- 
plete, yet the court decided that the duty had attached. 

But here we contend that no 'duty is laid upon refined 
sugar not sent out. The only infeirence from the case is 
that the court judged from the general purview of the act ; 
and that b wnat we contend oug^t to be done in our case. 

It is an important consideration that the penalties and 
forfeitures iaipply only to sugar sent out. Hencelt may be 
strongly inferred that the duty was laid only on sucn. 

The entry and report of the house, the number and ca- 
pacity of the pans, boilers, &c. and the daily account of 
sugar refined, were only provisions' enablingKhe officer to 
check the account of the quantity sent out^ . 

It b ssud that every revenue system consbts of three 
parts ; the subject of the tax, the time of payment, and the 
mode of collection. 

All these parts would be included in the 5th section, if 
the words ** two cents, per pound*' had been introduced. 
It contains the subject of the tax, and provbions for the 
collection and pa}nnent. 

As to the tUkj it b no part of the law, and is not to be 
considered in construing the act* But if it was, it is so 
general and indefinite, no argument can be derived from it. 

The act ought to be construed favoiurably for the manu- 
£icturer. 

Penal laws, and laws giving costs, are to be construed 
stricdy. 

Multitude of cases are to be foUnd where general woxtb 
shall be construed, in favour of him on whom a penal^ is 
imposed, but never against him. v 

No argument can be drawn from the 14th section, be- . 
cause the drawback b allowed onlyupon sugars which have 
paid the duty, and no duty is to be paid but upon sugars 
sent out. 

So in the 10th section the forfeiture is only of sugars on 

G 
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which the duty has not been duly psdd; but no duty is 
payable but upon sugar removed* 

But it is said that the contrary construction harmonizes 
the system. If the duties are payable upon sugars refined 
but not removed, why not render an account of those re- 
fined, as well as of those sent out ? Why do none oJF the 
penalties apply to the former, but all to the latter ? 

As to the idea of debitum in presentts aohendum in fa- 
turo ; if the sending out is a condition precedent,^ no debt 
accrues until the sugar has been sent out* 

If I am bound to A to pay a sum when A shall return 
from Rofne^ it is not a debt until he has returned ; and if 
he never returns it is no debt. 

In the case of impost, the duties accrue at the moment 
when they become payable. They must be paid or secured 
when application is made for a permit to land them. If 
they are destroyed before landihg, or application for the 
, permit, no duties have accrued and none are to be p^d« 

With regard to distilled spirits, the bond is to pay the 
duty upon all such spirits as shall be removed during th& 
next tlu-ee months. If no spirits are removed during that 
time, nothing is due upon the bond. 

The duty upon sales at auction, does not accrue until 
the purchase money is paid* It is a part of the price. 

The carriage tax accrues at the time of payment ; and if 
not duly entered and the duty paid, a penalty b incurred. 

As to snuffy the construction of the 4th ' section of the 
act of June 6^ 1794, ought to be the same as that of the 
5th section respecting sugar. There has been no legisla- 
tive construction, or judicial decision, that the duties upon 
snuff manufactured after the 3d of March, 1795, (the oatc 
of the repealing law as to snufi*) and before the SOth of 
March (when the duty was to cease) and not sent out un- 
til after the ^Oth of March^ were payable. The gentle- 
men have said that those duties have been psdd j the fact 
may be so, but that cannot alter the Uxw. 
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As die penakiea and forfeitures respectmg sugars not PsmrxHS- 
then sentout, ceased on the SOth of June^ the legislature '*'"* 
must have meant to provide for the recovery and receipt 
of such duties onlv ats could be collected without penalties 
and forfeitures, ^ese could only be upon sugar remov- 
ed befi^ that day. 

Feb. ^%. Marshall, Chief Justice, delivered the 
opinion of the Court. 

In this case a single point is presented to tiie court. 
The plaintiff in error was a refiner of sugar, in the city 
of Philadelphia, and had a large quantity of refined su- 
gars in his refinery, on the 1st of July, 1802. 

In April, 1802, Congress passed axi act to repeal the 
internal taxes. The first section of the repealing Jaw 
enacts *^ that from and after the 30tii day of June ne^ 
the internal duties," &c. 

To recover the duty on sugars refined before the 
30th of June, and sent out afterwards^ this action was 
brought. The single; question is. Whether tiie diity 
had then accrued, and was on tiiat. day outstanding? 
This is admitted on both sides \ and the repealing law 
is to be construed, as if it had passed on the SOth of 

June, to take effect immediately, and the proviso had 
een expressed in words of the present tense, tiius, 
'* provided, that for the i ;covery and receipt of such 
duties as have now accrued, and now remain outstand- 
ing, the provisions of the aforesaid act shall remain in 
full force and virtue.'* 

Had the duty accrued, and was it outstanding in con- 
templation of the legislature, on sugars refined^ Wit not 
sent out of the building in which the operation was per- 
formed ? 

The solution of this question depends on the con- 
struction of the act by which the duty was imposed. 

This act passed in June 17d4, and is entided ^'an 
act laying certain Iduties on snuff and refined sugars." 
The first section imposes a duty on snuff, which shall 
be manufactured after the 30th of September then 
next ensuing, and the second section is in these words, 
^^ And be it further enacted, that from and after the 
said 30th day of September next, there be levied^ col' 
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lectcd. and paid upon all sugar which shall be refined 
within the United States, a duty of two cents . per 
pound. 

The fpurth section of the act contains provisions re- 
specting the duty on snufF/ and the fifth* section, after 
making several regulations requiring the refiner of su*' 
gars to report the building and utensils to be employed 
in the manufacture, and to give bond with condition 
that he shall keep books in which he shall enter daily the 
sugars refined, as well as those sent ottt, proceeds »to 
enact, "that he shall on jthe Jst daybf yanttarj/, Aprils 
yuh/jBnd October J In each year, render a just and true 
account of all the refined sugar, which hfe or she j^hall 
have sent 'out, or caused, or procured to^ be sent out, 
from the first time of his. or her entry and report afore- 
ssdd, until the day which shall first ensue, of the days 
above mentioned, ^r the rendering of si^ch account, 
and thenceforth successively, from the time when such 
^count ought to have been, and up to which it shall 
haye been last rendered, until the day next thereafter, 
of the days above mentioned, for the rendering of such 
account, producing and showing therewith the original 
b6ol^ or papef , whereon the end'ies, from day to day, 
to be made as aforesaid, have oe^n made : and he or 
she shall, at the time of rendering each account, pay or 
secure the, duties, which by ^is ^ct ought to be paid 
upon the refined sugar in die said account mentioned.^' 

Other sections, of this. act. have been relied on' by the 
counsel on both ^idcji, and the phraseology of the law, 
in other acts said to be inpqri materia has been brought 
into view* They have not been unnoticed by the court 
in forming the opinion now to be delivered ; but as the 
case depends principally on the just construction of the 
sections which have bifen quoted* those sections only 
^e stated for the presentt 

That a law is the best expositor of itself, that eve- 
ry part of an act is to be taken into view, for the. pur- 
pose of discovering, the mind of the legislature; and that 
the details of one part may contain regulations restrict- 
ing the extent of general expressions used in another 
part of the same act, are among those phun rules Vid 
down by common sense for the exposition of statute^ 
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which have been uniformly (acknowledged^ If by the Psraxvc- 
application of these rules it shaU appear, that the duty '^^^ 
on refined sup;ar8 did ^^ acci^ue, and was outstanding^' Cm. 
before the article was sent out of the building, then the 
refiner is unquestionably liable to pay it, notwith- 
standing the repeal of the law by which it was im« 
posed. 

To support the proposition, that the duty did accrue, 
the words of the second section of the act for imposing 
it, have been relied on. These words are, '* that from 
and aft^r the SOth day of September next, there be kvi* 
edy collected and paid upon all sugar which shall be' re* 
fined within the United states, a duty of two cents per 
poimd." These words, it is said, contain an express 
charge upon all the sugars to be refined within the- 
United States. 

It is admitted by the counsel for the plaiiltJlff in error, 
that such would be the operation of the section if unex- 
plained, and not restrained by other parts of d) » law. 

In order to determine the influe^ice which, other sec- 
tions must necessarily have on this, it is proper to ascer- 
tsdn widi precision the import of the words which have 
been stated. 

"There shall, be levied^ collected and poid^ &c. 
Each of these words, implies a charge upon the arti- 
cle, and if either of them had been used singly, na 
doubt could have been entertidned that the article 
would have been burthened wiA the tax. They pre- 
sent to the mind distinct ideas, and when used together 
seem to designate distinct actions required by the law. 

It would not, pcfrjiaps, be assuming more' than is 
warranted to say, that either of them exclusively im- 
ports the creation and imposition of the duty. ' The 
word levy is selected for this purpose ; and yet„ in the 
succeeding section, the. term is again used with a refer- 
ence to diat now imder consideration, aiid very plainly 
designates the duty of the officer, not the operation, of 
the act. iThe* words of the third section are, " that 
the duties aforesaid shall be levied^ collected and ac- 
counted for by the same officers,'' &c. The meamng 



Digitized by 



Google 




54 SUPREME COURT U. S. 

of the term in tliis Section is by no means equivocdf 
and there does not appear sufficient ground for sayings 
that it was used by the legislature in the preceding sec- 
tion in a different sense. Unquestionably the requisi- 
tion that a duty shall be levied, collected or paid, im- 
|)lies the existence of that duty: it seems to be as clear- 
y implied by the one term as by the other. But, how- 
ever, this may be, they act on the same subject and at 
the same time. The object of each verb is precisely the 
same. " There shall be levied"— on what? On ** aU 
V sugars to be refined within the United States.*' There 
shall be ^^ collected and paid*'? — ^from and on what i 
^^ all sugars to be refined within the United States." It 
has then' been very correctly said, that these word^, 
though not s}aionim6us, are certainly as they stand iu 
the sentence, co-extensive in their operation. They 
reach and embrace the same article at the same time. 
If then the other parts of the act demonstrate, that the 
words collected and paid, have not for their object all 
sugars to be refined, this section is necessarily restrain* 
ed in its operation by those which follow and designstte 
morepavticularly what is in the first instance expressed 
in general terms. 

That such is the real effect of the law is acknowledg- 
ed. It is admitted by {he counsel for the defendant in er- 
ror, that the duties are not to be collected and paid on 
all sugars to be refined, but on all sugars to be refined 
and sent out of the building. It follows then, that the* 
general terms of the second section were intended by 
die legislature to be understood, in like manner, as if 
their intent had been expressly qualified, by adding the 
words '* according to tfie- reguktions herein after pre- 
scribed ;" or oUier words of similar import. . 

But admitting this view of the case to be correct^ the 
great difficulty remains to be solved. It is contended 
by the defendant in error, that the fifth section neither 
imposes a duty, nor restrains to a more limited object 
the duty which was before imposed, and that its only 
effect is to prescribe the time of paymtnt-^tYizt the 
duty on the article, taking the two sections together, 
constitutes 2i present debt to be paid in future. 

On the other hand the plaintiff in error insists that 
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the general terms of the second section, arc defined 
and restricted by the fifth, as well with respect to the 
object of the tax, as to the time of its tolJection andpay^ 
ment* 

The court has felt gpreat difficulty on this point. It 
is one on which the most correct minds may form op- 
posite opinions, without exciting surprise* After the 
most attentive examination of the* laws and the argu- 
ments of counsel, a judgment has at length been form- 
ed, differing from that rendeired in the circuit court. 

The object of the act imposing the duty being revenue, 
and not to discourage' manufactures, it is reasonable to 
suppose that the atten^on of die legislature would be de- 
votedto the article in diat state in which it was designed to 
be productive of revenue. There could be no motive 
for imposing a duty never to be collected, or for im- 
posing it on die article in that condition, in which it 
might remain forever, without yielding a cent to the 
treasury. The duty not being progressive, but com- 
plete in the instant of its commencement, being one 
entire thing, no purpose was to be effected by charging 
it on an object, from which it was not afterwards to be 
' drawn. 

If therefore, we find the whole attention of the le- 
gislature directed to the article in one state, if we find 
it productive only in one state, there is no reason for 
supposing, unless the words require that construction, 
that the duty was imposed upon it in a different state. 

All those provisions of the act, which are calculated 
to bring the money arising ft-om this tax, into the trea- 
sury, or to create any liability in the person who is to pay 
it, apply exclusively to sugars sent out of the building. 

Of those sugars only is an account to be rendered; 
on those only are the duties to be paid or secured. It 
can scarcely be imapned that the legislature, if impos- 
ing a duty on all sugars refined, should entirely neglect 
to take any means whatever, to secure the collection of 
ths^t duty, and should postpone those means imtil a 
subsequent event should happen, which might^ never 
occur. 
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It 18 i^rgued by the counsel for the defendant in errori 
that the happening of this ^vent was certain, and that 
it was unnecessary for the legislature to perform any 
act which might occasion it, because the interest of the 
refiner, was a sure pledge for his sending out the sugars 
he had refined. 

This is true, but the argument is not less strong 
when urged to prove, that the legislature might rely on 
this interest to produce the state of things, which would 
create the charge. If this interest was relied upon, 
for the fact on which a duty should become payable, it 
might well be relied upon to produce the fapt on which 
the article should be chargeable with the duty ; and it is 
unquestionably in the common course of legislative pro- 
ceedings on the subject of revenue^ to obtain security 
for the payment of duties, at the first convenient time 
after they shall have accrued. 

If, as is contended for the defendant in error, the 
act of refining the 9ugar, creates a debt to be paid ii^en 
sent out of the building, then the refiner becomes im- 
media[tely the debtor of the government, and his situa- 
tion by sending out the sugar, is changed in no other 
respect whatever, than that the debt before created does 
by that fact become payable. The position to be prov- 
ed is that A, the refiner of sugars, becomes the debtor 
of Uie United States, to the full amount of the sugars 
refined, which debt does not accrue but only becomes 
payable on the £ict of their being sent out of the build- 
mg* 

Let this proposition be examined. 

. If A becomes Uiie debtor by the mere act of refining, 
then he remains the debtor until he shall be legally dis- 
charged. Suppose him to part with his manufactory 
and his capital stock, there being at the time of transfer 
a quantity of refined sugars in* the building, which 
pass with it to the purchaser. If, by the act of refin- 
ing, A became the debtor of the government, which 
debt became payable whenever the sugars should ^e 
sent. out of the building, then A would remain the 
debto^<lotwithstan€^Dg his. sale, and would be liable for 
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those duties, if the purchaser should send them but PirNmo. 
without rendering any account of them, or securing ''°' 
their payment. Com. 

Yet this construction would be admitted to conflict 
with the obvious meaning of the law. Not only the 
person who sends out the sugars, is to account and pay 
for them, but if he JFails to do so, the consequences of 
his failure fall entirely on hiniself. The sugar. i» for- 
feited, and if lost to the purchaser, his recourse could 
only be against the person from whom he purchased. 

But let it be supposed, that A sends out his sugars and 
parts with his building, before the day bn which the ac- 
count is to be rendered, and the duties paid or secured. 
Who then would be the debtor of the government? 
Who in that case would be liable for the duties that had 
thus accrued? It is believed that only one answer 
could be given to this question. The person who sent 
out the sugars, would unquestionably be liable for the 
duties on them, and if they should be seized for the 
non-payment of them, the purchaser would have recourse 
to him for compensation. 

■If these positions be correct, it would seem to be a 
plain and necessary deduction from them, that thte fact 
of sending out the sugars, not the fact of refining them, 
created the debt, and that the person sending them out 
became the debtor. 

It has been argued that the provision of the 5th sec- 
tion, which requires a daily entry to be made on the 
books, of the quantity of sugars refined, evidences ah 
intention in the legislature, to impose a4ax on the ar- 
ticle inimediately. But this argument did not appear to 
be^'much relied on, and it is too apparent that the regu- 
lations of the 5th section were designed to furnish 
the means of detecting any fraud which might be at- 
tempted, in the account of sugars sent out of the build- 
ing, to require that the court should employ any tiitie 
in demonstrating the correctness of that cfnstruction. 

The argument drawn from the 3d section, which 
uses the expression ^^ the duties aforesaid/' does not 



Digitized by 



Google 




5S SUPREME COURT U. S. 

appear to operate more in favour of the construction 
contended for by the counsel for the defendant in error- 
The section is employed not in designating the tax to 
be collected, but the person to collect it, and the words 
have the same import, as if instead of "the duties afore- 
said,'* the language had been changed and the words, 
" the duties imposed by this act" had been used. 

The sections respectirig drawbacks have been relied 
on by both plaintiff and defendant, as completely sup- 
porting his own construction of ^he act, but the court 
can perceive nothing in those sections in any degree af- 
fecting the case. 

It has been stated by both. parties, that all the revenue 
acts of the United States, may be considered as in pari 
materia^ as forming pne connected system, and therefore 
to be compared together, when any one of them is to 
be construed. 

In pursuance of this doctrine they have been resorted 
to by the defendant in error, to show tha,t the terms, 
used in the 2d section of the act under consideration 
are such as in all those acts import the imposition of a 
duty. 

This is not questioned. It is not denied that a.tax 
is imposed,^ nor would this have been denied if two of 
the three words used in the act had been omitted. It 
is the general phraseology of laws enacted for the pur- 
pose of raising money, but to reason by waiy of analog}'', 
from the acts quoted to that under, consideration, it 
would be necessary to show, that theae general terms 
had been construed to be more extensive than the par- 
ticular regulations, which follow for the purpose of car- 
^ lying them into execution. It is not recollected that 
this has been attempted. 

. It has been argued that the duty on spirits of the home 
manufactory, is laid on their distillation, not on their 
removal, and that the le'gislature must therefore be pre- 
sumed also, to have imposed the duty on sugars, on the. 
act of refining them, and not on the act of removal.- 
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But the force of this argument is not admitted. 
Those political motives which induce the legislature to 
select objects of revenue and to tax them under particular 
circumstaaces, are not for judicial consideration. 
Where the leg^lature distinguishes between different 
objects, and in imposing a duty on them evidences a 
will to charge them in different situations, it is not for 
the courts to beat down. these distinctions on the alle- 
gation that they are capriciously made, and therefore 
to foe disregarded. It is the duty of the court to disco- 
ver the intention of the legislature, and to respect that 
intention. Where the provisions of two acts are so 
imlik^ each other, that the comparison exhibits only 
a contrast, instead of saying that their opposing re- 
gulations were designed to be similar, it would seem 
much more reasonable to say that the one act exhibits 
a legislative mind materially variant in the particulars 
where the difference exists from what is exmbited by 
the other. 

Ever}'^ regulation of the act imposing a duty on 
spirits distilled within the United States, respects ex- 
clusively the time of distillation, and they are all essen- 
tially variant from the regulations of the act imposing 
a duty on snuff and refined sugars. 

The duty on 8|nrits'is to be paid or secured previous 
to their removal. That on sugars is not to be paid or 
secured until after their removal. 

The credit for the duties on distilled spirits is allow- 
ed from the date of a bond, to be quarter annually g^ven 
for all the spirits distilled whether removed or not, so 
that the credit is as near as possible from the date of 
distillation. 

The credit for the duties on refined sugars is allowed 
fi^om the date of a bond quarter annually given for all 
the sugars removed froni the building, so that the credit 
is as bear as possible from the date of the removal. 

Spirits having a duty imposed on them at the time 
of distillation ar^ liable to seizure and- confiscation if 
removed without paying or securing the duty. 
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Fewvikg- Sugars not being liable for the duty till removed arc 
'^^^ not seizable nor confiscable unless the refiner, after re- 
CoxE moval, shall have failed to pay or secure the duties which 
became payable at a given day after their removal. 

With respect to country stills, the tax is laid on the 
capacity of the still, and is to be paid without regard to 
the quantity distilled, but if this tax should become op* 
pressiv^ it may be discharged by paying the duty on 
the quantity actually distilled. In this case no respect 
whatever is paid to the removal of the spirits* Their 
distillation alone attracts the attention of the legislature. 

With respect to all refined sugars no duty can ever 
be demanded, unless the demand be predicated on the 
fact of removid. 

SpTits being chargeable with the duty when distilled 
cannot be removed without a permit. 

Sugars being, only chargeable when sent out may be 
removed at the will of the refiner. 

It is going very far indeed to argue a sameness df in- 
tention from these dissimilar regulations, llie court 
thinks it much more correct to say that the intention of 
the legislature with respect to these diiferent objects 
was entirely diiferent, and that in the case of spirits the 
duty was imposed on the distillation, while in the case 
of sugars die duty was imposed on the removal. 

It is not improbable that ihe difference in the pro- 
gress made in the two pursuits, and the greater degree 
of forbearance required by the one than by the other ; 
or that the difference * in the facility with which frauds 
might be practised in the two cases, might occasion this 
apparent difference in the time of imposing the duty on 
the article. But this, it is repeated, is a legislative not 
a* judicial inquiry and, if the difference exists, it must 
be respected, whatever may^be the motives which pro- 
duced it. 

Some arguments have been drawn from the repealing 
law which have top much weight to be unnoticed. 
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•It has been said that the provisions intended as a Pennikc- 
guard, to prevent frauds in the collection of duties on ^®^ 
sugars sent out of the buil'ding, are dispensed with so 
far aa respects sugars refined before the 30th of June^ 
but sent out after that day, and from thence it is argued 
that the legislature could not have supposed sugars un- 
der such circumstances to be liable to a duty« The 
weight of this argument if supported by the fact, is so 
apparent that the counsel for the defendant in error, 
controverts the fact itself, and not the inferenqp drawn 
froni that fact, if it be correctly stated. 

It is and must be admitted, that the first, part of the 
first section of the repealing law does away any for- 
feiture which was to be produced by the future opera- 
tion of the act repealed. If therefore such forfeiture is 
retained, it must be by virtue of the saving in' the sub- 
sequent part of the section. That saving claure is in 
these words, "Provided, &c." It is contended that the 
forfeiture of sugars sent out after the 30th of June 
1802, and refined before that period, is preserved by 
this proviso* 

But this construction is deemed totally and clearly in- 
admissible* The forfeiture of the thing is not the re- 
covery and receipt of a duty, but a punishment for the 
non-payment of it, and is never to be protected by a 
proviso extending only to remedies given for the reco- 
very of the duty itself. To render tiiis point still i^ore 
dear, the proviso in express terms comprises fines, 
penalties and forfeitures incurred before the 30th of 
June. It is impossible to suppose they would not have 
deemed it equally necessary, to provide expressly for 
the preservation of those wliich might afeerw^irds be 
incurred, if it was contemplated that the state of things 
introduced by the act admitted of such subsequent 
forfeitures* 

The force of this argument therefore remains undi- 
minished* 

It has very properly been observed at the bar, that 
it was most apparently the object of the legislature 
through U^eir whole system of imposts,, duties and ex? 
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cises to tax expense and not industr}^ and that, in the 
particular case of the duty now in question, this intent 
is manifested with peculiar plainness* The refiner of 
sugars never ha^ard-% the payment of the duty himself, 
I:ecause he is never to pay it until they are presumed to 
be sold, by being sent out of the building in which they 
have been refined. In most other cases it has bv en 
deemed sufficient to secure this object by a credit, .which 
will allow time for the sale of the article, after which 
the duty must be paid whether the article be sold or not. 
But in the case of refined sugars, the refiner never can 
be liable for the dut}% but on a fact which is considered, 
and properly considered, as evidencing a sale, after 
which a credit for the collection of the duty is sail al- 
lowed him. Witli respect to the refiner of sugars, 
then, it must, on an inspection of t; le act, emphatically 
be said, that the legislature designed him to collect the 
duty from the consumer, but never to pay it from the 
manufacture ; that the tax should infallibly be imposed 
on expense, and never on labour. If this proposition be 
true it furnishes an additional argumentin favv.ur of that 
construction which is belie\ed to be correct. 

. If the duty is payable on sugars refined before the 
30Ch of June 1 802, whenever they may be sent out, 
th.Jt duty will fall on the refiner himself, because sugars 
refined before the 30th of jfuhe^ must come into the 
market at the same price with those refined afterwards 
and cannot sell, in consideration of the duty with which 
they are burthened, at a higher price than sugars ad- 
mitted not to b^ chargeable with that duty. So far as 
this efTect would be produced by the repealing law, it 
would occasion an oppression which the enacting law 
has manifested a particular solicitude to avoid. 

This eiFect, it is said, is produced in the case of those 
distilled spirits which are Subjected to a duty on the 
quantity distilled or removed, and therefore the refiner 
of sugars oug^t to be considered as receiving the same 
measure. 

But it has already, been shown that a difference is 
tnade in the first creation of the tax between the dis- 
tiller and the refiner ; and the same difference may be 
perceived throughout^ But if they were viewed with 
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precisely the same degree of favor, yet there is a dif- 
ference between relinquishing a right which was com- 
plete, when the law under which it accrued ceased to 
operate, and one depending on a fact afterwards to hap- 
pen. 

The argument which controverts the proposition, 
that the legislature designed in no instance to subject 
the refiner of sugars to the tax on the article till a sale 
should take place, is founded on the circumstance, that 
the refiner may be himself a retailer, and may remove 
his sugars from the building to his retail, store, and 
thus become liable for the tax b.efore the sale. 

But the fallacy of this argument is immediately de- 
tected. A perspn acting in two distinct characters 
must in many respects be considered as two distinct 
persons. The refiner who is in a different place the 
retailer of sugars, must be considered as selling them, 
from the manufactory, when he sends them out of it to 
his retail store. The law contemplates the fact exactly 
in the same manner, and must give to it the same effect 
as if they had been sent to the retiul store of a different 
person and considers them as sold. 

It has also been contended, that the proviso in the act 
would be unnecessary, and absolutely inoperative, un- 
less it be construed to apply to the duties on the sugars 
remldning in the building on the 30th of June. Those 
duties which were bonded, cannot, it is said, be the 
object of the proviso, because they, in contemplation of 
law, are not outstanding : they are psdd by. the bond 
given by the debtor, and tiiere remains only the dut}^ 
pn sugm not sent out, which is outstanding, and is to 
be preserved by this part of the act. 

It requires but a very sli^t attention to the subject, 
to perceive that this argument is not entitled to the 
weight which has been attributed to it. 

The act imposing the duty, does in terms speak of 
its being bonded in contradistinction to its being paid. 
The duty is either to be paid, or secured by bond. To 
say then, that a duty secured by bond was not out- 
standing in contemplation of the legislature, but wai> 
paid, would be to violate the very words of the act. 
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In addition to this circumstance, it ought to be ob- 
served, that the repeal takes eiFect at the close of the 
30th of yime^ and the law has no existence on the Ist 
of July. Yet the duties on sugars sent out during the 
last quarter are to be secured or paid on the 1st of July* 
All admit that thereavas no disposition to relinquish 
these duties* Of consequence, if the proviso could be 
necesary in any possible construction of the law, it was 
necessary in this case. 

After the most attentive consideration (Xf the acts of 
Congress and the arguments -^of counsel, the court is of 
opinion, that the duties on refined sugars remaining in 
the building on the 1st oi July^ 1802, had not then ac- 
crued and were not then outstanding. The judgment of 
the circuit court, which was in favour of the plaintiff 
£elo^, must therefore be .reversed, and judgment ren- 
dered for the plaintiff in error. 



Alexahdeb, ALEXANDER MURRAY, Esq. v. SCHOONER 

Murray, CHARMING BETSY. 

Esq. 

Schooner .THE facts of this case, are thus stated by the dis- 

Charming trict judge in his decree. 
Betsy. 



An American 
▼esse! sold in a 
Danish island, 
to a person 
who was bom 
in the United 
States, but 
who had ^ona 
fiek become a 
burgher of 
that island, 
, and sailing 
from ihence to 
a Fi'ench 
island, myune 
liBOO, with a 
new cargo pur- 
chased by her 
new owner, 
and under the 
DdnUh flag, 
was not liable 
to seizure un- 



*^ The libel, in this cause, is founded on the act en- 
^^ titled *'*: An act further to suspend the commercial in- 
" tercourse between the United States and France^ and 
" the dependencies thereof;'' (VoU 5. c. 10./. IS.pass- 
" ed February 27, 1800) and states tliat the Schooner 
^^ sailed from Baltimore^ after the passing of that act, 
^^ owned, hired or employed, by persons resident within 
" the United States;, or by citizens thereof resident else- 
" where, bound to duadatoupe^ and was taken on the 
^* high seas, on the 1st of June 1800, by the libellant, 
^* then commander of the public armed ship the Can^ 
^^ stellation^ in pursuance pf instructions given to the 
" libellant, by the President of the United States^ there 
^^ being reason to suspect her to be engaged in a traffic, 
^^ or commerce contrary to the s^d act, kc. 

^^ The claim a^d answer, replicaUoh and rejoinder^ 
" are reifcrrcd t6 for a further statement of the fic- 
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** ceedings in this case, on all of which I ground my Musiay 

, ^^ On a careful attention to the exhibits and testimony fisTtYr^ 
^^ in this cause, and after hearing of cpunsel, I am of v.,i#«-V^<^^ 
*^ opinion, that the following facts t re either acknpw- d«rthcnon4n. 
*• ledged in the proceedings, or satisfactorily proved. S^^iTdf'ilk. 

"That on or about the 10th of April 1800, the ^J^^^ 
^^ schooner, now called the Charming Betsy ^ but then rea»onable 
" called the Jane^ sailed from Baltimore in Ae district ground ofiuf. 
" of Maryland, an American bottom, duly registered PJ^j^^^lid^ 
" according to law, belonging to citizens of, and resi- tracnn^contra- 
" dent in, the United States, and regularly documented rv to that law, 
"with American papers; that she was laden with a ™*^°^?^'- 
" cargo belonging to citizens of the United States ; S^^thip of 
"that her destination was first to St. Bartholomew's, war, uhoaei. 
" where the captain had orders to effect a sale of both ^^^r^\ 
"vcsseland cargo; but if a sale of the schooner ^fordlma!' 
" could not be effected at St. Bartholomew's, w^ich was ^, 
" to be considered the ^^^ primary object^^ of the voyage. The report tX 
" the captain was to proceed to St. Thomases, with the ^* j^JJJ^ 
^^ vessel and such part of the flour as should be unsold, [gl^couit of 
" where he was to accomplish the sale. That although admiralty to 
" a sale of the cargo, consisting chiefly of flour was •■•*"*^iT 
" effected at St. Bartholomew\ yet the vessel could not JJ rtStib« 
" there be advantageously disposed of, fmd the captain principles on 
^^ proceeded, according to his instructions to St. Tho" which it it 
^* mas^s where a bona^de sale was accomplished, by JjJJ'jf^^ 
^^ captain James PiiuipSy on ^half of the American gum ;iS[^ut 
" owners, for a valuable consideration,' to a certain ^a- explanation. 
" red Shattuck, a resident merchant in the isLnd oiSt. '^"'^*'^^f* 
♦* Thomas. Sginafoieiga 

^ That although it is grantal, that Jared Shattuci ^^^^ 
^^ was bom in Connecticut before the American revolu- oommcfcial 
" tion, yet he had removed long before any differences privilegts at- 
" with France^ in his eariy youth, to the islwid of St. ^^^^ 
" Thomas^ where he served his apprenticeship, inter- byiQaiang 
^ married, opened a house of trade, owned sundry ves- himadf die 
" sels, and as it is said, lapds ; which none but Danish ^^ ^* ^ 
^ subjects were competent to lK>ld and possess. About piJ^^^htoidf 
" the year* 179^ he betame a Danish burger, invested out of the pro* 
^ with the {irivUeges of si Danish subject, and owing ^j^ rf^ 
^ allepance to }um: Danish majesty. The evidence on ^^^,^^' 
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^Vttiis hcad*is sufficieiit -ta satjsfy me of these facts; 
*> though some of them might be more fcilly proved. 
" It does not appear Vtiax Jar^d Shatiuck ever returned 
\^td the United States to resume dtizeinship, but con* 
^^ stantly resided, and had his ^miciVr both before and 
SsSS^m^ ^ ^ the time of the purchaM of the schoonisr JenWy fL\ 
^i^^tohe ** St./lhomas's. That although the schooner was arnf-. 
hat sworn aOe-^^ edfdui furnished with ammunition, on her . sailing 
^•'"^ i *' from Baltimore^ and the cannon, arms and stores, were 
§Sj!citizenof *' sold to ^ared Shattuck, by a contract separate from 
the mitei > >^ diat of the vessel, she was chiefly dismantled of these 
StaUB, can <fi-. 44 articles at St. Thomas\ a small part of the ammuni« 
sSJiiSy of ** tioii, ^nd a trifling part of the small arms exceptfed.. 
tfaatchaiacter ^*^hat the name of the said schoonei* was at4S'^ Tho" 
otherwise than ^\nia$^s.4:hsctig^d to that of the Charming Betsy y and 
"*»"<* ^J^ *^ she was docujrhenled with jDamiirA papers, as the 
mo^ by ** property of Jqred Shattuck. Tha.t so being the bona 
■^'^^ ^^f4c property oif' ^Jared Shattuck^ she took in a cargo 

i^Il^^' A^ ** bclongingto hiin, and no other, as appears by the pa* 
SSS^Sf • ** pers found on boai:d and delivered to this court. 
^Mvigii powcfy 

he is w-waiod , « That she sailed, with the said cargo, from St. Tho- 
S^ferl** " *"^^** ^^ ^^ about the 25th day of J\tne IBOO, com* 
crime against .** mandcd by a certain Thomas Vrrighty a Daniih 
the United ^^ burgher, and navigated according to the law^ of Den^ 
f^^\ ^ ** marky^ for aught< that appears to the contrary, bound to 

stUntesao 

sroiod vcMd / « That on or vtoat the first of ^uhf last, 1800, she 
^* was captured on her passage to Guadahupey by a 
^'^ French privateer, and a prize-niaster and seven or 
** eight han'ds put on boaibd. T)\t Danish crew (excej>t 
** captain Wright^ ah old man and two boys,) being 
'<* taken off by the iV^ficA privateer. That on the 3d 
. *•* of the same jftdy^ she was boarded and taikeh pos- 
^^ session of, by some of the officers and crew of the 
^^ Constellation^ under the orders of caption Murray y 
/^•and Svnt into the port of St. Pierre^ in Martimaue\ 
^^ where she utived on the 5th of the sanne montn of 
^^ y^Hf* I <^^ '^^'^ ><^® ^^ contents of a paper cidled a 
^^ proces verbal^ which however will appear among the 
^^ exhibits, because in my opinicm h Contains state^ 
*^ inents, either contrary to the real facts, or iUtisory ; 
«« and calculated to serve the puiposes of ihe^ French 
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"^ captors. Nor. do I detail the number of cutU^^^s, 
^*' a musket and a small qusuitity of ammunition found 
^' on board when the schooner was boaitied by captain 
^ MurrmpB orders. The Danishnxptrs were on board, 
^^ and except the proces verbal formed by the /rencA 
^^ captors, no other ship^ papers. The instroctions to 
' captain J(&rray from the Presideta of the Untied 
*^ Suites comprehend the case of a vessel found in 
^^ the pofliiiession of French cs^tors, but then it should 
^' seem numust be- a vessel belonging to citizens of the 
^* United States* It does not appear that captain Mur^ 
*^ ray had any -knowledge ol Jared Shdttuck htits^ z 
" native of Connecticut^ or of any of the^ United Stafes^ 
" until he . was informed by captiun Wright at il£zr-^ 
** tinique. 

'^ It is imnecessary to go into any disquisition about 
^*the instructions to the commandersof public armed 
^^ ships, whether they were directory to captain Jl&r- 
'^ ray in the case in question ; tnd it soy 'whether they 
^* were, or not, strictly conformable to law does hot 
^^ .finally justify an* act which on investigation turns out 
'^ to be illegal, either aait respects the municipal laws 
^^ of our country, 6r die laws of nations. Captain 
^'Murrxty^i respectable .character, both* as.atii oracTer 
*^ and 8 citizen, fofbids^any idea <^ his intention to do 
*^ a wanton^ act of violence toivards' either a citizen of 
^^ ^e United States^ or a subject of another nation. 
** He, no doiibt, thought it his duty to send the vessel 
*^in 4uesiMn, to the United States for aii^dicistion. 
'^ He had dso re^ns prevailing with him, to sell 
" Jared Skattuei^s cargo in Martinifue* His sending 
•* the schooner to MartinifUs wa3 evidently proper, 
^ and aerviceisble to the ow^er as she had not a sufficient 
^^ number of the crew on board |o navigate her. ,Sut 
'^ the further proceediiig turns out, in my opinicoi 
'^ wrong. Whatever probable cause might appear to 
^^ captain Murre^f^ to justify his conduct^ or jexcite 
*' aospicion at the time, he runs the risk of, tad is ame« 
^^ name for consequences. 

^^ On a full consideration of the &cts and cirenm- 
^^ stances of thi3"case, I am of opinion, that theschoon- 
^^ er ya»r> being the same in the libel mentionedt did 
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^^ not sail from the United States with an intent to vio- 
*^ late the act^ for a breach whereof the libel is filed. 
"That she did not belong, when she sailed from *y^ 
^* Thomas for Guadaloupe^ to a citizen of the United 
" States^ but to a Danish subject. Jated Shattuck 
M either never was j^ citizen of the United States under 
" our present national arrangement, or if he should at 
^^ any time have been so considered, he had lawfully 
^ expatriated, himself, and became a subject of a friend- 
" ly nation. No fraudulent intent appears in his case, 
" either of eluding the laws of 'the United ' States in 
*^ carrying on a covered trade by such expatriation^ or 
.*''that he became a jDoni^A burgher for any purposes 
** which are considered as exceptions to the general 
" rule which seems established on the subject of this 
^* right of expatriation. That, being a Danish burgher 
^^ and subject^ he had a lawful right to trade to the 
^^ island of Guadaloupe, any law of the United States 
^^ notwithstanding, in a vessel bonajide purchased, either 
'"from' citizens of the l7hiV<(/ States or any other ves- 
" sel documented and adoptaed by' the Danish laws. I 
. ^^ do not rely more dian it deserves, on the circumstance 
"of Jared Shattuck^s burghership, of which the best 
^^ evidence^ to vnt^ the brief or an authenticated copy^ 
^^ has not been produced. I know well' that this brief 
," alone, unaccompanied by the strong ingredients in 
^' his case, mig^tbe fallacious. I take the whole com- 
" bination to satisfy me of his being bona fide a Danish 
" adopted, subject ; and altogether it amounts, in my 
^^ mind, to proof of expatriation. The captain (bright) 
^^ produces his Danish burgher's brief. He is a native 
V oi Scotland. But even the British case of Pollard v. 
** Bell, 8. T. R. 435. to which I have been referred, 
>^ shews that, with all the inflexibility evidenced in the 
'" British code, 4an the point of expatriation, a vessel 
** was held to be Danish property, if documented ac- 
^ cording to the JDoiwA laws, thouffh .the captain, who 
^^ I^ul obt£uned a Danish bui^ex^s brief, was a Scotch* 
^ man. It shews too, that in the opinion of the British 
f' jUcfees (who agree, on this point, with the general 
^^ current of opinions of civilians and writers on general, 
f^ IscfX) the .mnnicipal laws or ordinances of a country 
f * do «ot cotttxpil the laws of nations. The British 
^^ ix>|Nlirl|(^ .^e ipreal lengths to mo^ their ancienf 
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^ feudal.law of dlegiance, so as to moderate it^ rigor, 
" and| adapt it to the state of the modern world, which 
"has becon^e most generally commerciaU Thty hold 
" it to l)e clearly settled, that although a natural born sub* 
** ject cannot \hrow off his allegiance to the king^ but ^ 
" id always amenable for crimhial acts against it, yet for 
" commercial purposes, he may acquire the rights of a 
" citizen of another country. Com* Rep. Q77. 689. I 
^' cite British authorities, because they have been pecu- 
^^ liarly tenacious on this subject. Naturalization in 
^' this country may sometimes be a mere cover, so may, 
" and, Ho doubt, frequently are burgher's briefs. But 
*^ the case of Shattuck is accompanied with -so many 
*^ corrobating circumstances, added to his brief, as to 
** render it, if not incontrovertibly certsdn, at least an 
*^ unfortunate case on which to rest a dispute' as tp the 
i^ general subject of expatriation. I am not disposed 
^^ to treat Ughdy the attachment a citizen of the United 
** States ought to bear to his country, lliere are cir- 
^^ cumstances in whicha citizen ought not to escpatnate 
*^ himself. He never should be considered as Havings 
*^ changed his allegiance, if mere temporary objects, 
^^ fraudulent designs, or incomplete change of dbmicil, 
^^ appear in proof. If there are any such in Shattuck^9 
*^ case, they do not appear, and therefore I must take 
.^^ it for granted that they do not exist. Tint therefore 
^^ the ultimate destruction of his voyage, and sale of his^ 
** cargo, are illegal. 

" The vessel must be restored, and the amount of 
^^ sales of the cargo paid to the chumiixxt, or his lawful 
*^ agent, together with costs, and such damages an 
" shall be assessed by ths clerk 6{ this court, who'is 
" hereby directed to in(|uire into and report Ae amouiit 
^\ thereof* A nd for this purpose the, clerk is directed 
^Vto associate with himself two intelligent merchants o^ 
" this district and duly inquire what damajpie ^artd 
^^ Shattucky the owneiwof the schooner Charming Betsy 
** andiier cargo^ hath sustained by reason of the premi« 
" ses. Should it be the opinion of theckriy and the a»- 
" sessors <i88pciated with hiniy that the ojffic'ers and crew ' 
" of the Constellation benefited the owner of the Charming 
\^ petsy^ hy the rescue from the French afters^ theg 
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MoRP. A Y « should alb^ in the adjustment^ reasonable comfensatioH 

SciiwNER ^' for this service. 
CMAB^iiwG (Signed.") « RICH ARB PETERS. 

Bersy. *' 28th il>ri/, 1801> 



On the 15tHof 3Iay following, upoti the report^ of 
the' clerk and assessors, a final decree wa* entered for 
20,594 dollars and 16 cents damages, with costs. 

From tliis^decrce the libellatit appealed to the Circuit 
Couvt,. who adjudged, " that the decrcje pf the District 
** Court be affirmed so faras it directs restitution of the 
*^ vessel, and payment to the claimsgit, of the^n^f pro^ 
** ceeds of the sale of the cargo in Martinique^ deduct- 
" ing th^ costs ^md charges there, accoMlihg to the ac- 
** count exhibited by captain Murray* s agcnt^ being one 
** of the exhibits in tl;is cause ; and that the said decree 
** be reversed fcr the residue, each party to pay his owt» 
** costs, and one moietyof the custody and wharfagf; bills 
**for keeping. the vessel until restitution to the clai- 
*' mant.^» 

From this decree both parties appealed to the supreme 
court. • 

The cause was argued at last term, by Martin^ Key^ 
and Mason for the claimant. 

No counsel Ti^as present for the libellant^ 

For the claimant it was contended, that the sale of 
the schooner to Shattuck was bonafide^ and that he was 
a Danish subject. That althpugh she was in posses- 
sion of French mariners', she was not an' armed /Ver/zcA 
vessel within the acts of congress, which authorised die 
capture of such vessels. That neutrals an* ndt bound 
to take notice of hostilities between two' nations, unless 
war hsts been declared* 

That the right of search and seizure is incident only 
to a state of war. That neutrals are not boiind to take 
ndtice of our municipal regulations. That the non-in« 
tercoUrse act was simply a municipal re g^jlation, binding 
gnly upon our own citizens, and had nothing to do with 
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the l^w of jpadons ;. it could give no right W search a 
neutial. That in all cases where^a seizure is madeuffir 
der a municipal kewj probable, cause is no justification^ 
unless it is tnade so btf the munic/pat taw under tOhich 
the seizure is made. 

As to the position, that the sale was bonafide^iht, 
. counsel for the claimant relied on the evidence, which 
came up with the transcript of the Tecerd, which was 
very strong and satisfactory* Lfpon the question whe* 
thtv Shattuck was a Danish' subject or 4 citizen of the 
United States^ it was said^ that although he was born in 
Connccticuty yet there was no evidence that he had ever 
resided in the United States^ since their separation from 
Great Britain* . But it appears by the testimony that he 
resided in St^ TA^ma^V during his minority, and seryed 
bis apprenticeship there; That he had married into a 
family in that island, had resided there ever since the 
year 1789, had complied with the-la/ws which enabled 
him to become: a burgher, and had carried on business 
as such, and had for some years been; the owner -of ves« 
dels and U^ds* Even if by birth he had been.a citizen 
of the United States^ he had a right to expatriate him- 
self. He had at least the whole time of nls minority, 
in which to iK^ake his election of what countiy he would 
become a citizen. Every citizen of t^e United Stat&s^ 
has a right to expatriate himself and become a citizen 
of any other country Which he may prefer, if itbe doiie 
with a bona fide and honest Mipition^ .at a proper time^ 
and in a fuSlic manner* W^iile we are inviting all .the 
people of the eaith to becotae citizens of fikc United 
States, it surely does not become us to hold a contrary 
doctrine, and deny a similar choice to oiir owb citizens* 
Circumstances may indeed shew the intention to be 
fraudulent and collusive, and merely for th^purpose of 
illicit trade^&c. But such circumi^tahces do not appear 
in the present case. Shattuck was £urly and bonajlde 
domiciliated at Sc. Thotnas^s before our disputes 
arose witlv fVimc^. The act o£ Congress, *^ further to 
suspend," &c. cannot, therefore, be considered as ope- 
rating upon such a pefson. The first act to suspend 
the intercourse was passed on the 13th of June, .17989 
vol. At.p. 129, an^ exmred. with the end of the next ses- 
sion of Congjtess. The next act, ^^fiirther to suspend/' 
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MwmmAY 8cc. wito passed on the 9th of February^ IWO, vol, 4. p. 
'ScBooHBrn ^^ ^^ expired oo the 3d of Marchy ISOO. 7 he act 
CHAMiiro upon which the present libel is founded, and which has 
^" ttf. .the same title .with the last^ was passed on the 27th of 
Feimary^ ISOOy vol. 5. p. 15. All the acts are con« 
fine in their operations to persons resident w/VAm the 
United States, or under xhtiv J^rotection* 

She was iiot such ai/ armed French vessel as comes 
within the description of those acts of Congress, which 
authorised the hostilities with France. She had only 
one musket, twelve ounces of powder, and twelve oun- 
ces of lefid. The only evidence of further arms arises 
from the depos^ition of one M^Farlan. But he did not 
go on board of her tiUsome days after the capture, and 
his deposition is inadmissible testimony, because he 
was entitled to a share of the prize money if the vessel 
should be c'ondemn^d ; and although a release from 
him to captain Murray appears among the- papers,' yet 
that release was not made until after the deposition was 
talcen ; and the fact is expressly contradicted by other 
testimony. The niere possession by nine Frenchmen 
did not constitute her an armed vessel. -She was una- 
ble to annoy the commerce of the United States, which 
>was the reason of the adjudication of this court,^ in the 
case of the Amelid^ (See 1 Cra. Sep. 1. Talbot v. See- 
man.) , The proves verbal is no evidence of any fact but 
its own existence. If she had arms they, ought to have 
been brought in, as the only competent evidence of that 
fact. No arms are libeUed, and none appear, by the 
account of sales, to have been sold in Martinique. 

It being then a Aeutral imarmed vessel, eaptain Mur- 
ray had no right to seize and send her. in. A right to 
search a neutral arises only from a state of public 
known war, and not from a municipal regulation. In 
timeof peace the flag is to be respected. Until war is 
declared, neutrals are not bound to ti&e notice of it. 

The decrees of both the courts below have decided, 
that the vessel was not liable to capture. The only* 
question is, whether the claimant is entitled to dama^ 
fea f Captain Murray has libelled her upon the non- 
intercourse act. He does not state that he seized her 
> because she was a Freitch airmed vessel, although nc 
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ASfikitB htr to be irmed at the time bf capture. It has 
also been decided by bodi the courts that she is Danish 
property. . If an American vessel liad been illegally cap- 
tured by. captiun iE&rr^, he would have been liable for 
dam^^ ; n/ortioriin the case of a foreign vessel, where, 
from motives of public policy, our conduct ought not 
^ only to bejust but libieral. 

In cases of persons! arrest, if no crime has in &ct 
been committ^, '/ro^i!r ciaiae is not a justification, 
unless it be made so by municipal law. As in the 
cAse oi HueandCrtfy he who raises it is liable if it be 
false. 

If the sheriff has a writ against A, and B is shewn to 
him as the person, and he arrests B instead of A, he is 
liable to an action of trespass at the suit of B. 1 BtUa* 
149. Wak V. Hill. .So if he replevies wrong goods, or 
takes the goods of one upofi z,Ji* fa. against another. In ' 
. these case^ it is no justification^) the officer that he wias 
informed, or believed he was right. • He must in all 
cases seize at his peril. 86 it is with all other officers, 
such as those of ^e revenue, &c. probable came is not 
sufficient to justify, unless the law. makes it a justifica- 
tion. If the information is at common law for me thing 
seized and the seizure is found to have been illegally made, 
the injured party must bring his action of tresffass ; but 
by the course of the admiralty, the captor^ being in 
court, is liable to a decree against him for damages* 
2^0^.202. CTheFabius.J The case of ^oi^ v. JKf/T, 
inl Bulstrode 149, shews that -where a crime has not 
been committed, there probable cause can be no justifi- 
cation. But where a crime has been committed, the 
party arresting cannot justify by the suspicion of others ; 
it must be upofi his owij^ suspicion. 

In Ae case of Papillon v. Buciner^ Hardr^ 4tf% al- 
though the goods seized ,had been condemned by the 
commissioners of excise, yet it was not held to be si 
good Justification. Inl Doll. 182. Purviance v. An^ 
gusy It was held that an error in judgment would not 
excuse an illegal capture ; and in LegUee y. Champantei 
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3 Str* 820, it is adjudged that probable cause of seizure 
will not justify the officer.* 

In 3d J^truthcr 896, is a c^se^of seizure of huies^ 
where no provision was made iti the law that probable cause 
should be a justification. This case cites 7 T* £• 53^ 
Piciering' v* Trmte. For what reason do the revenue 
hiws prbyide that probable cause shall be a justification, if it 
would be so without such a provision ? In these cases the 
injury by improper seizures ^an'be but sdtallV compared 
Mruh those which mig^t arise under the non-intercourse 
Ulw. Great Britain has never made probable cause^ an 
excuse for seizmg a neutral vessel for violating her muni- 
cipal laws. A neutral vessel is only liable to your muni- 
cipal regulations' while in your territorial, jurisdiction; 
But as soon as she gets to sea, you have lost your reme- 
dy- You cantipt seize her on the high aeas. Even in 
Great Britain^ if a vtssel gets out of the jurisdiction of 
one court of admiraltv^ she cannot be seized in another. 
It is admitted that a law may be passed authorising such 
a sei^irrej but then it becomes a question between ijxetwo 
itations. If th^ present circutnstances are sufficient to 
raise a probable cause for the seizure, and if such proba- 
ble cause is a justification, it will destroy the trade of the 
jyanish islands.. The inhabitants speak our language^ 
they buy our ships, &c. It wiU be highly injurious to 
the interests of the United Staft^f ; and this court wiE 
consider what cause of complaint it would furnish to the 
DotjwA nation. If a private armed vessel had made this 
seizure, the captain and owners would have been clearly 
liable on their bond, which the law obliges them to givc- 
The object of this act of Congress, was more to pri^vent 
our veasek falling into the hands of the French^ than to 
make it a war measure by starving the French islands. 

* The Ch. J observed, that tius case was overruled two years after- 
wards, in a case cited in a notp to GviUimU edition of Bae, ab.^ The 
case cited in tjie note is from 12 Km. 173. Tit. emdenot. P. ^. 6. in iHrhich 
it is said '* that Lord Ch. Baron Bury^ Monu^pte «nd Page^ %gainst 
*' iV/ce, held that where an officer had jpaade a seizu|i^ jind there was an 
*\ information upon it, Sec which went in favour of l%JK party who after- 
" wards brings ti'espass ; the shewing these proceedings was sufficient to 
*' excuse the Officer : It was 'competent to xnake out a probable cause lor 
" his doing the act. AGch. 6. Geo?* 

1 1*bc case of Leglite y. Cp^mpante Was in 3 Geo. Z That cited in the 
note to Bac. ah. refeiTed to by the Ch. J. was in 6 Geo. 1. The mistake 
arises ftom the note in Gviiibm*9 editioQ not meotioDiDg tbe datfe of tfat 
case died fiomKSfh^r. 
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Stoa if a JDmtM vessel should cany ilm^rfeori pa^^ 
'md American colovtrsj it would be no j^stificatioll• In 
fL state'of peace we have no right to say they shall not use 
diem if they' please. ^In'time of war, douUe pq)er8^ or 
throwing over papers, are probable causes of seizure, 
but .this does not alter the property i it is^no cause of 
cendemnation. The vessel is tp be restored^ but widir 
out damages* 

The mode of as«enainmg the damages adopted by ^hei 
district court, is conformable to the usual practice ^vk 
courts of admiralty. See Marrioti*^ SbeporU; aodhi.dbi^ 
same book, p. 184, in the case of the Vdndtrkey liberal 
damages were given* 

In the revenue lanRm of the UmtedStaUSy vol ^p. 591^ 
probable cause is made an excuse for the seizure ; but m 
such provision b, or ought to have been made in the non- 
intercourse law. The powers given were so Uabk to 
abuse, that the commanoer ougljt to act at his periL 

The Ch. J. mentioned the case of the Satty^ cc^U J^^ 
In 2 Rob. 185. {Am^ri Ed.) where a vice-achniralty had 
decreed, in a revenue case, diat there was'iiOprriMible 
cause of seizure. 

This cause came on again to be argued at this term bjr 
Dallas for the libellant, vnd Martin and Key for the dlu- 
Bumt. 

Dallas^, as* a preliminary remark, observed^ Aat dMk 
Judge of the district court had referred to the cleric and 
his associates to ascertain, whether any and what sahmige 
should be allowed. This* was an improper del^;adQi& 
of hb authority, not warranted by. the practice ^f courts 
of admiralty, or by the nature of his office. Although they 
had not reported upon this i>oint, yet he submitted it to 
die court for their ccmsideration. 

After statmgthe facts wliich q)peared upon, the record, 
and such as were either admitted or proved^ he divided 
his argument into three general points. 

1. That yared ShattucJk was a citizen of the United 
^UOee^ attbethne of cloture aftdrecs^tiirei aodtfawa* 
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fore the vessel vras. subject to seizure vand cgndemnation, 
under the act of Congress usualty called the non-mter- 
courseact. 

2. That she was in danger of condemnation by the 
French^ and therefore, if not liable to condemnation un- 
der the act of Congress, capt. Murray was at least enti- 
tled to salvage. 

3. That if neiAier of the two former positions can be 
maintamed, yet captain Murray had probable cause to 
seize and bring her in, and therefor^ he ought not to be 
decreed to pay damages. 

1. The vessel was liable to seizure and condemnation' 
under the fion-mf^cot/rs(7 act/ Shattuck being a citizen of 
the Lnited States^ at the time of recabture. 

Captain Murray^s authority to capture the Charming' 
Betsy, depends upon the municipal laws of the United 
States, expounded by hb instructions, and the law of na- 
tions. 

Before the non-mtercourse act, measures had been ta- 
ken by Congress, to prevent and repel the injuries to our 
commerce which were daily perpetrated by French cruizers. 

By the act of 28 May, 1798, v^L 4. p. 120, autho- 
rity was given to capture ^* armed vessels soling imder 
authority or pretence of authority from the republic of 
France^^ Sec and to retake any captured American vesseL 

The act of 28 June, 1T98, vol. 4. p. 153, regulates the 
proceedmgs'against such vessels when captured, ascer- 
tains the rate of salvage for vessels recaptured, and pro- 
vides for the confinement of prisoners, &c. 

The act of yuly^, 1798, vol. 4^ p. 163» authorises the 
. capture of armed French vesse]||^ any where tipon the hig^ 
seas— and provides for the granting commissions to pri- 
vate armed vessels, &c 

llie right to retake an armed, or unarmed neutral ves- 
sel m tiie hands of the French, is no where esq^retoly 
pven; but iasoiiiiddentgrowiDg^ out ofthe state of war f 
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and is implied in several acts of Congress. This was de- Mum«AY 
cided |n the case of Talbot v. Seenian in this court,, at §cb<]om«» 
Auff. iermy XBOU-f CH^mMiva 

Bktst. 
The right of recapture, carrying with, it the right of 
salvage, gave the tight of bringing into port ; and that 
port must be a port of the captor. 

The first non-intercourse act #as passed yt/n^ 13, 1798, 
voLAfp. 129.— ^A similar act was passed />*. 9, 1799, 
vok 4. f. 244. 

The act upon which the present libel is founded was 
passed/V*. 27, 1800. VohS.p.lS. 

These are not to be considered as mere municipsd laws 
for the regulation of our own commerce, but as part of 
the war measures which it was foimd necessary at that 
time to adopt. It was quoad hoc tantamount to a deck- 
ration of war. 

Happily there is not, and has not been, in the practice 
of our government, an established form of declaring war. 

Congress have the power, and may by one general act, 
or by a variety of acts, place the' nation in a state of war. 
As £ir as Congress have thought proper to legislate us 
into a state of war, the law of nations in war b to apply. 

By the general laws of war, a belligerent has a rig^ 
not only to search for her enemy, but for har citizens 
trading with her enemy. If authorities for this position 
were necessary, a variety of caises decided by Sir Wil* 
luim Scott rm^tht zited. 

. As to the present case, France was to be considered as 
our enemy. The non-intercourse act of 1 800, prol|iihb» dl 
commerced inteixonrse^betweenanypersonprpe^nis^^ 
^' sident within the United Statjea^ or under ihtSixpraicipi^n^ 
^^ and smy person or persons resident within the terrkories of 
** die French repuhuc, or any of the dependencies fliei^of,** 
^ And declares that ^ any ship or vessd, owned^hired, or 
^ employed, in whole, or inpart, by any person or p^- 
<> sons resi«knt within the United. States Of antf athteH 

t'iff^VoLXp.dS. 
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MvRJiAY << or citizens thereof re«ufeiit f/f^^^r,'' €cc. ^ shall be 
SqbooWee ^* forfeited and may be seized and conoenmcsd.'*' 
Crarmivo 
Betst. a. citizen of <he United State$j rtaident " ebewhercy 

must mean a citizen resident in a neutral countiy. If 
Shattuek was such a dtizen, the case. is clearly tf itlun the 
statute. It b not necessary that the vessel should be re- 
gistered as an Atneriam vessel ; it is sufficient if ^rcm^^by 
a^ citizen' of the United States Registering is only neces- 
sary to ffve the vessel the privileges of an American bot^ 
tonu^ Nor is it it necessary that she should have been 
buik in the United States. 

By the Sth «BCtion of the act of ^7ih FcL laOO, vol, 5« 
Ji» 30, reasou&ile suspicion ts made a juBti^cedoli of sei^ 
zure, and sending in for adjudicattion* The officer is 
bound to act upon suspicion — and that suspicion applies 
both to the character of the vessel, and to die nature of 
the voyage. 

Although the act of congress mentions only v^s^ of 
the United States jStSU from the nature of the case, the 
right to seize and send in must extend to apparent m 
well as real American vessels. 

Such is the cotemporaneous exposition given by the in- 
structions of the exeeutivcf 

The words of these instructions are ^' you are not only 
** to do all that in you lies, to prevent aU intercourse whether 
'* £^ret:t ar circuitous^ between the ports of the United 
** States J and those of France and her dependencies, in 
^ cuses where the vessels or cargoes are apparently ^ as 
''well as really American^ and protected by American 
" papers only, but you are to be vigilant that vessels or 

t Upon ^& Dallas's oflTcfing to read the instnietions: 

Chase Ji sidd, he was always against rending tiie instnictiofitof tiie 
executive ; becaiiss if they go no further than th« law« they ftieunneoeiSftr 
IT ; if th^ exceed it, they are not moranted. 

MarshflP, Ch. J. I understand it to be admitted by both parties, that 
^ instructions are part of the rec^^Mrd. The constraction, or the effect 
tlKQr aie ta ha\'e^ will be the subject of further consideration. Th^ majf 
kereatL 

Ctamp J. I can onlv say, I am i^ainst it^ and^ I wish it to be gene- 
itffar known. Itiunl; it a bad practice, and shall alvtrays give my voice 
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•* £)rc^gQ papers, imd bound to orftvm French points, do gpH J^^ . 

*fiiot escape you.'* Cn^Miftiw 



The law and the instructions havbjg thus made it his 
du^ to act on reasonable suspicion, he must be safe 
though the ground of . suspiciop should eventually be re- 
moved 

Uiider out municipal law, therefbre, the foQowmg pro- 
positions are maintainaUe. 

1. That a vessel captured by itit.Frenchj aaib under , 
/*r€?icA authority ; and if armed, tIb^ quoad hoCy 2l French 
armed vesseL The degree of arming is to ,be tested by 
the capacity t6 aiihoy the unarmed commerce of the 
United States. 

2. The right to recapture an unarmed neutral, ia an inci- 
den t of the ifar, and implied in thereguktions of congress. 

3. The non-^intercourse law justifies the seizureof ef- 
parent^ as well as of real American vessels. . 

Nor does this docdrine militate wf^ the law of nations. 
A war in hst existed between the United States^ and 
France. An army was raised, a navy equipped, treaties 
were annulled, the intercourse was prohibited, and com- 
missions were granted to private armed vessels. Evtiy 
instrument of war was employed ; but its operation was 
confined to the vessels of war of France upon the hig^ , 
seas. 

So far as the war was allowed, the laws of war attached. 

That it was a fubltc xtia/',' was decided iii the case of 
Boas V. Tingey^ m this oourt, Feb. Tertn^ 1800. 

No authori^ ate necessak^ to shew that a state of 
war may exist i^idiout a ptrt>hc declaration. And )the 
rig^t to search follows the state of war. Vattel^ B.3. c. f. 
S 114—1. Sob. 304. fThe JUariaJ B Term. i?A». 234. 
Garrels v. Kensington. Whether the vessel was American, 
or Danish^ she was uken out of the hands of our enemy. 
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The law of iiatio<u( in war,' pves not only the rig^t to 
seardia neutral, but a right to recapture from the enemy. 
On this point the case of Taibot v. Seetnan is decisive, 
both as to the law of ns^ons., smd as to the acts of Con- 
gress, ^d tluvt the rule applies as well to a partial in to a 
generalvrwr. 

Captain Murray's authority, then, was derived not only 
tcoxsL our municipal law, and his instructions ; biit from 
the law of nations. If he has pursued his authority in an 
honest and reasonaUe manner, .although he may not be* 
entitled to reward, yet he cannot deserve punishment. 

It remains to consider, whether the vessel was, in iact^ 
GaUe to sdi^ure and cooidemnation. 

What where the jff»^ii/yact9 to create suspicion of 
the time f 

1. The vessel was originally American. The transfer 
was recent smd since the non-mtercourse law. The voy- 
age was to a dependency of the French republic and 
therefore prohibited, if she was really an American vesseL 

%• ' The owner Was an American by birth. ~ ITie c^tain 
W|to a Scotchman. The crew were' not DaneSy but diief- 
ly Americans^ who came ^fro^i Baltimore. 

3. The proces terbal calls hct an American^ vessel; 
wU!8i was corroborated by the dedahitions-of some of 
Ihe Crew. 

4. The practice of the inhabitants of the Danish 
idands, to cover American property in such voyages. 

What Was there then to dispel the' doud of suspicion, 
raised by diese circumstances r 

1. The declarations of ff^^ht^ the^piKain, whose tes- 
tiAioliy Was interested, inconsistent with itsdf, andcon- 
ti^adicted by others. 

& The documents found on board. 

These were no other than would have been found,, if 
fraud had been intended T were 
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> !• The sea letter or pass frpm the goveniorHKneral of 

the Danish islands^ wlu> 4id n<>t' reside at SU Thamas\ 

• but at St. Croix* It states only by way of recital that 

. the. vessel was die property of Jared Shattuck^ burgher 

andinMntant of St. Thomns's. It does not'state that he 

was naturalized or a subject of Denmark* 

2. Tbe muster roll, which states the names and A'umber 
of the captain and crew, who were ten besides the captain, 

- viz, Wm* Wrighty cs^tain, DavidWeems^ John i^obinaon^ 
yacobDavidsotiyJohn Lampexf\ JohnNicholus^ Frederick 
Janacify George pTtllidmsoh^tVilliam George, PntdentiOj 
a Corsican, and Davy Johmon, a Norwegian. There is 
but one foreign name m the whole. Wright in his de- 
position says, that three were Anyricqns, one zNorwe' 
£ian and the rest were Dories, • Dutch and Spaniards. 

The muster roll was not on oath, but was the mere 
^c/tiro^on of the owner. 

3. The invoice, which only says that Shattuck was the 
owner of the cargo. 

4. The biU of lading, which says that he was the shipper. 

5. The certificate of the oath of property of the Cargo, 
/states only by way of recital, that Shattuck, sl burgher, 
inhabitant and subject &c was the owner of the Car^^, 
but says nothing of the property in the vesseL 

By .comparing this certificate with the oath itself, it 
appears that the word ^' subject^^ has been inserted by the 
officer and was not in the orifi^al oath. 

6. ShaUuePs instructions to captain Wright. 

7. The biU of sale by Phillips, the agent of the Amer- 
ican owners, to Shattuck — but his autltority t6 make the 
sale was not oil board. Ta shew what little credit such 
documents are etititled to, he cited the opinion of Sir W. 
Scott, m the case of the Figiiantia, 1 Hob. 6, 7, and 8^ 
Amer. ed. and in the case of the Odin 1. Rcb. 208, 21^^ 

The whole evidence on board was a mere? custom-houst 
aSsur, all depending upon his own oath of property. Hit 

I. 
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MfTESAt burgher's brief was not on board, nor did it i^ppear even 

Sghoombe ^y ™ ^^"^ ^**> ^^ Shattfici ifras a burgher. And no. 

CBi,Biciii9 document is yet produce4. in which he und er taken to sweV 

Bktst. that he i& a Danish subjecU 

duch documents could not remove a reasonable suspi- 
cion founded upon such strong fM^ts* 

There could never be a seizure ,upon' suspicion, if this 
Was not warrantable at the time* 

What has appeared since to remoy^ die suspicion, and 
fo prove Shiutuci to be a Danish subject i - 

AH the original facts remain^ and the case rests on Shat" 
tucPs expatriation^ whence ^rise two inquiries. 

1. As to the rig^t, m point of law, to eaq>atriate.* 

2. As to the exercise of the ri^^t, in fact. 

1. As to die rig^t of expatriation^ 

He was a native of Connecticut, and, for aiig^ihat 
appears in the record, remained here un^ the^^ar 1789^ 

, when we first hear of him in the islalid of St. Thomas's. 

. This was after the revolution, and therefore there can be 
no question as to ekction, at least there b no proof of-hb 
election to become a subject of Denmark. 

If the account of the case otbaac WiUkmts^ ^1. Tucker^s 
Blackstone^ part 1, appendix,^ p. 436 J ^ is correct, it was 

*Theskate<^thectaeandtfaeopiiiionofCik.9^JSM«itA» stcxtract- 
cdby Ju^ Tucker^ from ^* The National Magazmtf^Kv^ 3»i».254. are 
as follow. 

On the trial ofitaae Wiliiamt in the District Cqu, Circuit fj Court of 
Coiutieetieutt Feb. ^, 179r» for aooqituig a commiaaion under the FreruA 
repuhficy andunder the autiiority dicreof oomamtti^ acta of -hoatilitjr 
againat Great Britain, the defendant aDeged, an4<med to proves that 
he had expatriated himself from the JJhited Statee and become a French 
eidzen b^re the commencemeM of the war between J^hmce and JPnir^^iiHf. 
This prodaceda queatlon aatothe right fii eoefatriati»nt whenTudge 
Elnaorth, tiien chief Justice of tfie United Siateejvt said to have ddimed 
an opinion to the foOowii^ eAect 

^Thecommon law of this countnr remains tiie saine as it waa befbte 
'^die-revokition. The pfesent qoertion'ia ib be decided bjr two great 
*'prindple8;Qiiei8,thatafithsBidi|b€Kiofa^fflaaii||ftim ' 
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the MiBam6£Ch.y. Ebworth^ that iehizen of the Uni- 
i ted StaU9 could not "expittriate himself. That learned 
Judge » vepoited to hare said m that case, that the com- 
mon law of this country remaikis the same as it was before 
the revolution. 

But mthecase of JanMi r>. Talbot^ 3^ DalL 133, this 
Court inclined to the opinion that the right exists, but the 
difficulty WW that the law hadnot pointed out the mode of 
election and of prpo^ 

It inustbe admitted that the tifjtit does eaust, but its 
exercise muist be accompanied by ttoee oircums|ances. 

I.' Fitness in point of time. • 
2. Fairness of intent. 




'^toeachotfaflrlifoompsct; theother it» that oneofthepardeitothis 
** Qow^fwd cannot diaaoWe it by hia own act The compact betwwa our 
« epmoHinity and ita memban ia, that 6» comnuiiiily *aha]l pcoteet its 
** membera ; and on the part of iikt membera* that they will at iJl timea 
'*' be obecfient to the Uw« uf the oommunity and faithful to ita defence. It 
<* neooMarily reauha that the member cannot diaaolve the compact without 
**theconaen^orde&ultof lheo(mimip)it^. There haa been no cbiiacfiC 
"nodefiuilr Eipieaa consent ia not chumed ; but it ia ai|^ued that the 
** conaent of die communis ia implied, by ita policy, ita condition, and 
''ita acta. In countries ao crowded with iidiabitanta that the meana of 
''subdatoMse are difficult to be obtained, it ia fcaaon atad polky to peraut 
**' emigration ; butourpoUcnr ia Afferent ^oorcountiyiabutacttody 
** aettwd, and we ha?enoinhabitanta to apare. Conaent haa been argued 
''fiom the condition of the countnr, becauaewe are in a atateof peao& 
<* But ftough we were in peaces me war had commenced in Ewropc / we 
** wiahed to have nothing to do with the war*4Nit the war would haTe 
^aomedungtodowithua. It haa been difficult for ufe to keep out <^the 
''war— the progreaa of it haa threatened to inrdve ua. Ithaa been ne- 
" ceaaary fivour govenunentto be vigilant in restraining our own dtizena 
" from thoae acta which would involve ua in hostilities. 

" H&e most visionaiy writera oto thia aubjeot do not contend for the 
** principle in die unlimhed extent, that a citizen mvf at any, and at all 
" timea, renouncehia own, and join himaelf to a foreign countiy. 

'' Conaent haa been argued from the acts^ofott^ 
" the naturalizanoQ of foreigners. When a foreigner presenta himam 
" here, we do noi inquire what 'bis rdation ia to hia own country ; we 
" havenot tfie meana of knowii^, and the inquiry wuuld beindeficate i 
"weleaveAimtojuf^of that Ifhe^mbarraaaeahimadf J>y contract- 
." ing contradictory .obligationa, the fouk and folly ar^ hia .own: but this 
" iihplies no consent of the government that our own citizens should alao 
*' expatriate' themaehrea. It ia therefore my opinion, dut these frcta 
"wfaidithepriaooeroficn tomveinhiadeMnce^lttetotallvirrelevaiit,'* 
Ice The ntiaontr WM aoco w a i giy found guifcy» fi4Md:«nd i9pntoiied« 
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KvmmAT 3, Publicity bf the act. 

Ghabicino But the .right of expatriation, has certain characteris* 
Betsy. ticks, which distinguish it from 2i locomotive right, or a 
' rigjit to change the ^omici/. 

By expatriation the party ceases to be a citizen and be* 
comes an alien. If he would again become a citizen, he 
must comply with the terms of the law of naturalization of 
the countiy, although he was a native. 

But by a mere removal to another country for purposes 
of trade, whatever privileges he may acquire in that coun- 
try, he does not cease to be a citizen of this. 

With respect to other parties at war, the place otdomictl 
determines nis character, enemy, or neutral, as to trade^ 
But with respect to his own country, the change of place 
ahne does not ji stify his trading with her enemy ; and he 
is. still subject tf sudi of her laws as apply to citizens resi- 
dmg abroad, x Rob, 165, {The Hoop^ 1 Term Rep. 84. 
GUt V. Mason^ and particularly 8 Term Rep. 548. Potta 
V. BeU^ where this principle is advanced by Doct. Nicholl^ 
. the kmg's advocate, in p. 555, admitted by Doct. Sxvabey 
in p. ^61, and decide by the court. 

This principle of general law is fortified by the potii- 
tiv« prohibitipn of the act of congress^ 

• . • 

Iti France the >:haracter of French citizen remains 
until a naturalization in a foreign countiy. In the Vkited 
tStjOtes we require an oath of objuration, before w^ admit 
a person to be naturalized* 

If he was naturalized, he ha%done an. act disclaiming 
the protection of the United States, and is no longer 
bound to his allegiance. But i£ he has acquired only a 
special privilege to tr^e, it mtist be subject to the laws 
of his country. 

^ 2, But has he in feet exercised the right of expatriap 
tion ? And is it proved by legal evidence ? 

His birth is prima facie evidence that he'is a citizen 
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of the UniUdStates and throwis tke burden of j^oof upon MommAir 

hinu No law has been shewn by which hei could be a ■ V^' 

naturalized subject oi Denmark, nor has he himself ever charming 

pretended to be more than a burgher ofSt. Thomatl^s. Bstst-^ 
What U'the.character of burghevy and what is the nktuire 
of a burgher^s brief f 

It is saddthat to entide a person to own ships, there 
must have been, a pteviou8:residence ; but no residence 
is necessary to enable a man to be a captain of a Danish 
vesseL 

It is a mere licence to trade — a permit to bear the flag of 
Denmark^^Wke the freedom of a corporation* It implies 
neidier expatrisition, an oath of allegiance, nor residence* 
1 Rob. 133. 77ie Argo, 8 Term Rep, 434^ Pollard v. Bell. 
These cases sh^w with what facility a man may become a 
burgher ; that it is a mere matter of purchase, and that it is 
admracter which may be taken up and laid aside at plea- 
sure, to, answer the purposes of trade. 

But there is no evidence that he ever obtained even this 
burgher'*s brief. He went from Connecticut, a lad, an ap- 
prentice or derk iii 1788 or 1789. He was not seen m 
business there until 1795 or 1796. In going in 1789, he had 
no motive to expatriate himself, as there was then no war. 
We find him first trading in 1796, after the war, and the 
law of Denmark forbids a naturalization in time of war.' 

At what time then did he become a burgher f If he 
ever did become such in fact, and it was^ in time, he can 
prove it by the record. Wrighfs burgher's brief is pro- 
duced and shews that they ai*e matters of record* The 
brief, itself then, or a copy fix>m the rfecord duly authen- 
ticated, is the ^^^^ evidence of the fact, and is in the power 
of the party to produce* 

Why is it withheld, and other ex parte evidence picked 
Vi^ there, andwiihessesexaipinedhere? All the evidence 
they have produced is merely matter of inference.. They 
have examined witnesses to prove that he carried on trade 
at St. Thomas*s, owned ships and land, married and re- 
sided there. Bj^ the depositions they prove that a man is 
not by law permitted' to do these things without bemg a 
burgher: and hence th^ infer his Wj^A^^Af/r, 
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BvTSY. Certi^ciBtes of cidzenshipareeasityobtamed^ butareoot 

ahrays true*. This is ilotmdby Sk W. Scott m the cases 
before cited. A case happened in this country, ^ DaO^ 
370, U. Si v« GaUatOy where a person having taken the 
oath of aOegiance to Pemuyhfomcu, agreeabfy to the natu- 
ralization aa of that «tate, obtained a cert$cate.fix>m a m»- 
gictrate confirmed fay the attestatioiibf the supreme exec- 
utive of the'state, that he was a citizen of tM U* itel««» 
But upon a trial in the circuit court of Penfuyhamoy it was 
adjudged that he was not a citizen* Captain Barney dsp 
went to FroMCj became a citizen, took command of v 
French ship of war, returned to this oouQtiT, and is now 
certified tb ,be'a citizen of i3a»U.S. So id^'uie casie of the 
information .against the ship y^Ait and JMce^ .Ci|ktaiii 
Whiteaides^ he was generally supposedto be 'm^tisenrikf 
thciXS. 

On tlie trial, evidence of his citizenship was caned for, 
when it sq[>peared that his fitther brought him into tlus 
country in the year 1784, and remained her^ untii.1792, 
when the £irtherdied.^ Neither he nor his fiedier were na- 
tundized, and the vessel was condemned* These instmi- 
OBs shew the danger of creditmg such custom-house cer- 
tificates* 

All these certificates, in the present case do not form 
the^^^^ evidence, becaiuselietteris still 'in the po^itssion 
of the party, and he oug^t to produce it* 

The general and fundamental rules of evidence flowi'the 
same in courts of adininJiy as in courts of commonrlaw* 
If they appear to relax, it is onty in that stage of the buiu- 
ness where they are obliged to act upon suspicion* 

In the present case the opinion of merchants only Is 
^en ds to the laws of DenmarL'^J^o judicial character, 
not even a lawyer was applied to* Certificates ctf meiv 
chants are no evidence of thelaw* iRoh. 5B. (TheSanr 
ta Crux. J 

The evidieinoe offered IS both ex parteymiAexpoet facto. 
Fraud isnottobepppsumed, butWhj^ wil» nottiheAtruf- 
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A^V hrirf produced, as wdl as £he other papers, suchas 
the oadipf p^perty, Sec when it was certainly the most 
important piqper in the case i 

The only reason which can be' given, is, that it did M>t 
exist. It» was acase like that of Captain Whitesid^a^ where 
people were led into a mistake from the length of his resi- 
dence^ and fromiiaving seen him there from the time of 
his youth* 

Upon the whole then ^e have a right to conclude tfa^t 
Jared Shattmk was not « Danish subject — or that if Jie 
was, the fact is not proved, and therefore he remains a 
citbcQ of the £7. S* in the words of the act of congress, 
** rending elsm^htre.^ 

The consequeifce must be a condemnation of the 
vesseL 

II. She was in danger of condemnation in the French 
courts of admiralty, and therefore Captain Murray is 
intitied to ^ofcaj^r. 

This depends 1. on the right to retake— 2^ dh thede- 
gree of danger^^-and 3. the service rendered. 

1. He had aright to retake, oi> the ground of suspi- 
cion of illicit trade, in violation q$ Hit n<m4ntercour9€ 
lawj as well as on the ground of her being a vessel suU 
ing under French authority, a!nd so armed aa to be able . 
to annoy unarmed American vessels. He had also a 
right to bring her in for salvage, if a service was ren» 
dered. 

If his right to retake depends upon the suspicion of 
illicit trade, or upon her being v French ar:3ied vessel^ 
he could take her only intoa port of tiie Z7. S. 

The point oTiUicit trade has already been discussed. 
That the vessel was sailine Under French authbrity ia 
ciertsdn ; the only question is whether she waaicapaUe 
cf annoying our commerce* 

She had port-holes, a mu»ket| powder andbalhi and 
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Murray, eight Frenchmen^ who probid)!^, as is usual, ha4 each a 
Schooner c?itlas9. Vessels' have beeii captured without a single 
CMARMiiro musket. Three or four cutlasses are often found suf- 
. Betsy. ^ ficient. 

The vessel was sufficiently armed to justify^ Captain 
Murray under his instructions in bringing her ttu 

If then the taking was lawful, has die been saVed from 
such danger as to entitle Captain Murray to salvage? 

^ There is evidetice that Captain ^ri^Af requested 
Captain Murray to take the vessel to prevent her falling 
into the hands of the English. He consented to be car- 
ried into Martinique* He protested only against the 
privateer, not against Captain Murray. His letter to 
Captain Murrey does not coniplsun of the recapturcy 
but of the detention. The taking was an act of human- 
ity, for if Captain Murray had taken out the Frenchmen^ 
and left the vessel with omy Captain Wright and the boy, 
they could not have navigated her into port, and she 
must have been lost at sea, or fallen a prey to the bri- 
gands of the islands. This alone was a service which 
ought to be rewarded with salvage. 

But she was in danger of condenmation in the French 
courts of admiralty. 

The case of Talbot v. Seetnan haus confirmed the 
principle adopted by Sir W. Scott in the case of the War 
Ouskan^ 2 Rob. 246. that the departure of France from 
the general principles* of the law of nations, varied the 
rule that salva^^ is not due for the recapture of a neu- , 
tral out of the hands of her friend ; and that the general 
conduct of France was such as to render the recapture 
of a neutral out o£her hands, an essential service which 
would intitle the recaptors to salvage. If she had been 
carried into a,French port, how. unequal would have been 
the conflict? Who would have been believed, the pri« 
vateer or the claimant ? The Danish papers would have 
been considered only as a cover for American property* 
The danger is shewn by the apprehensions of Captam 
Wright and his crew ; by the declarations of the priva- 
teer; hy the proces verbal; and by the actual imprison- 
ment of the crew. 
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!- But independent of the general misconduct of France^ Muasay 
there are several /*r^c^' ordinances under which she ^ ^'^ 
mighf have been condemned. The case of Pollard v. chabminc 
Beii^ 8 Term Rep. 444, shews that such ordinances may Betsy. 
justify the condemnation. The case of Bernardiv. ^^ 
Motieaux^ Doug. 575 j shews that the French courts ac« 
tualfy do proceed to condemnation upon them, as in the 
case of throw'mg over papers^ &c. So in the case of 
Mayne v. Walter^ Park dn Insurance^ 414, (363) the 
condemnation was because the vessel had an English 
supercargo on board. 

By the ordinances oi France y Code des prises^ vol. 1, 
^.306; ^ 9« ^* all foreign vessek shall be good prize in 
which there shall be a supercargo^ commissary ^ or chief 
officer of an enemy's country ; or the crew of which shall 
be composed of one third sailors of an enemy's state ; 
or which shall ^ot have on board the roles a* equipage 
certified by the public officers of the neutral places from 
whence the vessels shall have sailed." 

And by another ordinance, 1 Code des prises ^ 303, J 6, 
/^ No regard is to be- paid to the passpqrts granted by 
neutral or allied powers to the owners or masters of ves- 
sels, subjects of die enemy, if they have not been natu« 
ralized, or if they shall not have transferred their domi- 
cil to the states of the said powers three months before 
the 1st of September in the present year ; nor shall the 
said owners and masters of vessels, subjects of the ene- 
nty, who shall have obtsuned such letters of naturaliza* 
^n, enjoy their effect, if, after they shall have obtain- 
ed them, they shall return to the states of the enemy, 
for the purpose of there continuing their commerce ;" 
and by the next ardcle, ^^ vessels, entmy huilt^ or which 
shall have been owned by an enemy, shall not be repu- 
ted neutral or cMied^ if there is not fpund on board au- 
thentic documents, executed before public officers who 
can certify their date, and prove that the sale or transfer 
diereof had been made to some of the subjects of an al- 
fied or neutral power, before the commencement of hos«> 
duties ; and if the said deed or transfer of the property 
of an enemy to the subject of the neutral or aUy, shall 
not have been duly enreg^stered before the principal offi- 
cer of the place of departure, and signed by the owner, 
or the person by him authorised." 
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MvssAY Inyiolationof these ordinances, the c^/e/*0;^cer. Cap- 
Schooner ^^ Wright^ was ^ Scot^ an enemy to France; for al- 
CuARMiKo though he had a iurgher*s briefs yet it did not appear that 
Betsy. he had resided thre^ months befipre he obtained it ; and 
we have before seen that a previous residence was not ne- 
cessary by the laws of Denmark to entitle him to a burg-- 
her^s brief for the purpose of being master of a vessel. 
In the next place, the whole number of the crew, with 
the Captain, being eleven, and three of the crew bejng 
Americans and the captain a Scot^ more than one third 
of the crew were enemies of Frame. The muster foil 
did not describe the place of nativity of the crew. The 
vessel was purchased after the commencement of hostil- 
ities between France and the U* S. — And there w- s no 
authority on board from the American owners to Phillips^ 
the agent who made the sale, in violation of the fegulo^ 
tion of 17th February 1694, Art. 4. 2 Code des prises^ p. 
14, which declares ^^ the vessel to be good prize, if be- 
ing en^mj/ bmlty or belonging originally to dies enemy, 
the neutral, the allied, or the French proprietor, shall 
not be able to shew, by authentic documents found on 
boards that he had acquired his rieht to her before the 
declaration of war.''— ISee also 2 valin. 249, i 9-^251 § 
12 and 244. 

. What chance of escape had. this vessel, under all the^e 
ordinances which the French courts were bound to en- 
force ? The case of PoUardy. Belly 8 Term^ 454, is pre- 
cisely in point. The vessel in that case was Danish^ 
and had all the papers usually carried by Danish ves- 
sels. But she was condemned in the highest court of 
appeal in France because the captain iflras a icot wh6 
had obtained a Danish burgher's brief subsequent to the 
hostilities. 

Has there, then, been no service rendered t 

It is no objection to the claim of salvage that it is not 
niade in the libel. Salvage is a condemnation cX part 
of the thing saved. The prayer for condemnation of 
the whole includes the part. It may be made by peti* 
tion, or even ore tenus. 

The means used for saving need not be used with that 
sole view. Talbot v. Seeman* 
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As to the quantum of salvage, he referred to the opin* 
ion of Sir W. Scott j in the case of the Sarah. 1 £ok 
263. 

III. But if the Charming Betsey is no^ liable to con- 
demnation iinder the nari'^ntercourse larw^ and if Captain 
Murray is not entitled to salvage, yet die restitution 
ought to be made of the net proceeds of the sale only, 
and not with damages and costs. 

In maritime cioe^probcMe cause is always a justifica- 
tion. . The grounds of suspicion in the present instance 
•have been already mentioned ; and when to these are 
added* the circumstances. that it was at Captain Wrighfs 
request that Captain Murray took possession of the ves- 
sel — ^diat he consented to be carried into Martinique'^ 
that if he had taken out the Frenchmen and.left the ves- 
sel in the midst of the ocean with only Captain Wright 
and his boy, th^y would have been left to destruction-— 
that part of the cargo was damaged, part rifled, iuid ail 
perishable-— and that Captain Murray offered to release 
the vessel and cai^, on security, there can hardly be a 
stronger case to save him from a decree for damages. 

In the case of the Two Susannahs^ 2 Rob. 110, it is by 
Sir W. Scotty taken as a principle that a seizure is justified 
by an order for further proof, and he decreed a restitu- 
tion of the proceeds only, it not being shewn that the 
captors conAicted^ themsehes otherwise than with fair 
intentions. 

la the present case there is no pretence that Captain 
Murray did not act from the purest motives, and from 
a wish faithfully to execute his instructions. 

Key^ contra. 

1. The schooner Charming Betsey and her cargo were 
neutral property, and not liable to capture under die 
iun4ntercgurse faw. 

2* When recaptured she was not an armed French 
^e^et capaMe of annoying our commerce, and therefore 
aot liable under the acts of congress autfiorising the 
capture of such vessels* 
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M VRSAY 3. She was not itt imminent danger when recaptured, 

Schooner ^^ therefore Captain Murray is not entitled to salvage. 

Charming 
Bevsy. 4* Under ^all the circumstances of the case, he acted 

illegally ,.and is liable for damages which have been prop- 
erly assessed* ' 

I. As to the neutral character of the vessel and cargo, 
he contended, 

1. TlHit yared Shattuei never was an American citi- 
zen. 

2. That if he was,, he had expatriated himself, and 
had become a Danish subject. 

3. That if not a Danish subject, yet he was not a citi- 
zen of the 17. S. \ 

The evidence is that he was, bom in Connecticut, but 
iifore the declaration of independence, and was therefore 
a natural bom subject of Great-Britain* He was in trade 
for himself in St. Thomases in 1794. — ^This he could not 
do until he was 21 years of age, which will carry back 
the date of his birth to the year 1773. He was an ap** 
prentice at Stm Thomases in the year 1788 or 1789.: — 
There is no evidence of his being in the C7. S* since the 
declaration of independence. But if he had been, yet 
he >veQt away while a minor, and he could not make his 
election during his minority. There is no evidence that 
ihis parents were citizens of the United States* Beine a 
natural bom subject of Great'Briiain, he could nc^ be- 
come a citizen of the C/. S, imless he was here at the 
time of the revolution-*-or his parents were citizens^ or 
unless he became naturalized according to law. 

It is incumbent upon Captain Murray to prove him to 
be a citizen of the L/. S* It is sufficient for us to shew 
that he was bora a subject of 6reaf-J5riVaiii.—TAfy must 
shew how he became a citizen. This is a highly penal 
law, and every thing must be proved which is necessary 
to bring the case within the penalt>% 

2. But if he ever was a citizen of the U. S» he had ex* 
|>atriated himself. 
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That every man has a right to expatriate himself, is MvmaAT 
admitted by all the writers upon general law ; and it is a gcnooNsa 
principle peculiarly congenial' to those upon which 6ur CnAtLuivo 
constitutions are founded. . Bktst. 

Some of the states of the Union have enressly re- 
cognized the right, and even prescribed the fotm ofeX" 
patr'uition. But where the form is not prescribed, no- 
thing more is necessary than that it be accompanied with 
Jairness of intention'^tnesi of time'-''-'<md publicity of 
election* 

In the present instance, all these pircumstances concuiv 

No time could have been more fit, than die year 1/88 
or 151B9, when all Europe and America were in^a state of 
profound peace. His country had then no claim to his 
service. 

The fairness of intention^ is evidenced by its having 
been carried into effect by an actual ioTza fide residence 
of 10 or 11 years*-by serving an apprenticeship— -by ac- 

> tual domiciUation^^y marriage— by becoming a burg- 

- her — by acquiring lands — ^and by owning ships. 

The publicity of election^ is witnessed by the same 
acts, and by tasiug the oath of allegiance to Denmark* 

The United States have prescribed no form of expa^ 
triation. All that he could do to render the act pubUc 
and notorious, has been done. 

It is. said a man cannot <:ease to be a citizen of one 
state, until he has become a citizen or subject of another. 
But a man may become a citizen of the world — an alien 
to all the governments on earth.^ It is in evidence that 
by the laws of Denmark^ a man cannot become a subject 
and carry on trade, without being naturalized— -that an 
oath of allegiance, and an actual domicil are necessary 
to naturalization— but that a domicil is not necessary' to 

* CM J»— There cam be no doubt of that 

DaUai, Btad he had been misunderstood He anlyjuad that the act of 
becomini^ a citizen of another state was the most public act of eipstcuii 
tionaiidtbebertevideDceof Ihefact . 
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M v&R AT become a burj^her for the purpose of navigatiDg a Danish 
SchJ'onbr ^««««*- ' 

CHAnMXKC 

Bbtst. ^ In the two cases cited from 1 Rob. 133, the Argo^ and 
8 Term Rep. 434, Pollard v. Bell^ the question was on- 
ly as to the national character of the master of the vessel, 
not of the owner ; and therefore they do not apply to the 
present case. 

The burgher's brief of Captain Wright is dated 19lh 
May^ 1794, and certifies that he had taken the oath of 
fidelity to his Danish majesty, and was entitled to all the 
privileges of a subject. 

3. But if die facts stated in the record are not su$cient 
to prove Shattuck to be a Danish subject, yet they do 
not prove him to be a citizen of the U* S. and if he is 
not a citizen of the U. S. it is immaterial of what coun- 
try he is a subject* 

By the law of nature and nadons a main may, by a bona 
Jide domicil, and long continued residence in a country, 
acquire the character of a neutral, or even of an enemy. 
In the case of Scott v. Schawrtz^ Comyn^ Rep* 677^ it 
was decided that residence in, and sailing from Russioy 
gave die mariners of a Russian ship, ^e character of 
Russian mariners, within the meaning of the British 
navigation act : and in the case of the Harmony^ 2 Rob. 
264, Sir W. Scott condemned the goods of an American 
citizen, because by a residence in franco for four years 
he had acquired adomicil in that country which had giv- 
en his property the charsu:ter of the goods of an enemy. 
In the case pf Wilson v. Marry at ^ B Term Rep. 31, it 
was adjudged that a natural bom British subject might 
acquire the character of a citizen of the U. S. for com- 
mercial purposes. 

II. The Charming Betsey was not a French armed 
vessel, ciq>able of annoying our commerce, and therefore 
not liable to capture or condemnation, by virtue of the 
limited war which ezi3ted between the United States and 
France. 

In supporting thb proposition it is not intended to in» 
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terfere wttkdie decision of fhis court in the case of Ta^ 
iot V. Seemaru There is a great diflPerence between the 
Ibrce of the AmeMoy in that case, and that of the Charm;' 
ing .Sflf ^•— The Amelia had eig^t cannon, was man- 
ned by twelve Frenchmen^ and had been in possession of 
die French ten days, and must be admitted to have been 
such an armed French vessel as came within the mean- 
ing of the acts of congress 

But in the present case, the vessel was built at. BaUi^ 
mare^ and owned by citiaens of the United State^^i'^^ 
When she sailed from Baltimore she had fbnr camon, 
a number of muskets, 8cc which Shattuck was obliged 
to purchase wit^ the vessel, and which he afterwards 
sold at a considerable loss. 

The! ci4»tmn swears that at the time of recapture she 
had oidjiotte musket, afewbalb, and twelve ounces of 
powdfcr; and although McFarlanAcfOBt% to a greater 
%uaBti^ of arms, yet it iq>pears that he did not go on 
Bbard oi her until eig^t days after the recapture. 




It arms were on board, they ought to have been 
bcoug^ in widi the vessel* This is particularl^r requir- 
ed by die act of congress* No arms, are mentioned in 
die account of sales. Itis to be presumed, as none were 
brottriit in, that none wei:e <m board. The captain ez- 
^res^ swears that the /V^itcAput no force orarmson 
board when diey took her. 

She couldnot, dierefore. be such an armed vessel as 
was intended by die acts of congress. 

III. She waa not in imminent danger wlM$ttrecaptur« 
ed, and dierefore the recaptors are not entitled 16 sal- 
vage. 

It is a general principle that die reciqiture of a neuirrf 
does not endde to salvage. 

It is not intended to question the correctness of Ae 
decision erf' this court in die case ci Talbot v. Seewim^ 

nor dmi of Sir IF. «S(Mll, in die case of die IFor OMo^ 
Those cases were «Bcepdons t9o the general rule, be- 
cause the condodctfJPrwiar was invidadonoftlielaiir 
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MuK&AY of nations, and because neutral vessels had no chance of 

Schooner escaping the rapacity of the French prize courts. This 

CHA.RMINO system of depredation upon neutral commerce continued 

Betsy. during the years 1798 and 1799. The Amelia was re- 

^ ^ captured by Captain Talbot in September^ 1799, while 

the arret of 18th January 1798, so injurious to neutral 

commerce, and the violences of the prize courts were 

in full operation. 

The Charming Betsey was recapturJed by Captain 
Murray on the 3d of yz//^ 1800. During this inter- 
val great events had occurred in France* 

On the 9th of November 1799, Bonaparte was placed 
at the head of the government, and.a new order of things 
commenced. 

On the 24th of December 1799, the arret oi the coun- 
cil of five hundred of 18th January 1798, which made 
the character of neutral vessels dependent upon the qual- 
ity of the cargo, and declared good prize all those laden 
inwhole or in part with the productions of England or her 
possessions, was repealed, and by a new decree the or- 
dinance of 1778 was fe-established. The government 
adopted a more enlightened and liberal policy towards 
neutrals. 

On the 26th of March 1800, a new tribunal of prizes 
was erected, at the head of which wa3 placed the cele-. 
brated Portalis^ author of the Civil Code. 

On the 29th of May 1900, their principles were test- 
.ed in the case of the PigoUy an American ship belonging 
to Philadelphia* This case was a public declaration to 
all the world that they began to entertain a proper re- 
spect for the law of nations, and from this time the rule 
of salvage,* as established in the case of the WarOusiany 
ceased. 

The Pigou had been condemned in an inferior tribu- 
nal. 

On an appeal to. the council of prizes, Portalisj with- 
a degree of liberality and correctness which would con- 
fer honour upon any court in the world, declared that 
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^ excepting the ctoe wheaa prize is evidently And ao 
^ tually enemy's property/'all questions about uie validw 
.** if' or inviilidity ofprizes, come to the examination of 
a fact of neutrality J" Apd in discussing the question 
as to the necessity of ^roleiPeattipa^y he says, " I will 
** begin widi the principle 1j(tat w questions about 
^ neutrality, are what are called in law, questions bona 
"^*» in which due regard is to beiiad to ^icf*, and 
*' weigh them propetjy without adhering to trifling api. 
•• pearan^es."^— ** Cut it would be a gross error in.be- 
*^ lievlne that the wan^ of, or the least irregularity in; 
^^ one of these papers, could operate so far as tp cause 
♦* the vessel to be adjudged good prize. 

^^ Sometimes regular papers coyer Imeidemjr's proper* 
^ t^, which other circumstances unmask. In omer.cir* 
^Icumstances the stamps 6f neutralitjr break thrQtlgti 
-^^ omissions and irregularities in the forms, proceeding 
^^ from mere peglig^nce, or grounded on motives free 
** from fraud. 

^^ We must speak to the point ; and in thefte mai^ters 
^* as well as in those i^hich are to be determined, we 
^* must decide not by mere strict forms, Jmtby theprin^ 
** ciplea of good faith; we must say with the law, that 
^^ mere omissions or mere irregularities in the forms, 
i« cannot prejudice the truth,, if it is stated by any other 
-^^ ways : and si aliquideoc aolemnibus' deficiat^cumeqtutas 
^^poscity aulmenienduni est^^ — " The main point in eve- 
«( ry case is, that the judge may be satisfied that the 
" property is neutral or not." He then cited a case deci- 
ded upon the 6th article of the regulation of the 21st of 
October \7^ ; by Which article the act'of throwing over 
papers is made a substantive ground of condemnation. 
But it was decided that the papers ought to be of such a 
nature as to prove the properQ^ to be enemy's. 

The two grounds upon which the Pigou was.condem- 
ned in the inferior tribunal were, that she was armed 
for war, without any commission or i^uthority from, the 
17. «S'..and that there wto on board np roled^eqtupage 
attested by the public officers of the port of departure. 
She mounted ten guns, and was provided with muskets 
and other warlike stores. 
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Mv&mAY Upon the first point it was decided in iht council of 

g ^' prizes that she was not armed for war, but for lawful 

Charmivo defence ; and on the second that a role d'^equipage was 
BiTST. not absolutely necessary, if the property a^eared oth- 
erwise clearly to be neutral.* 

* There is so much'reason, justice and good sense appearing througli 
a bad translation of probably, not a very accurate account of this case^ 
that it is with pleasure tianscribed as it hai been published in this coun- 
try from tlie London public prints. 

Opinion of Portalis — Afler having read the (pinion of commissioners 
of the government, left in writing on the tablcj which is as follows : 

It appears that a judgment of (he tribunal of oommei'ce at i^Orient, had 

•granted Captain Green tlie replevy of his vessel and part ofthe goods and 

specie Si^hich composed the cai-go ; and that on tlie api)cal entered by tlie 

comptroller of marine at i'Orient ag'^inst that judgment, the tribunal of 

the department of Morbihan decLrcd the vessel and cargo a good prize. 

The grounds on which rested the decision of the tribunal of Morbihan 
xittty £atthe vessel ivas armed for war without any commission or au- 
thorization from the American government ; and tha tliere was on board 
no role d*equipage attested by the public officers of the port of his de- 
parture. 

The captured claim the nuIKty of the prize, and that the vessel be rrin- 
stated in me situation she was in when Cliptured, and thtt she bedcfivered 
up aswdl as her cargo, and the dollars which were on board, and also 
the papers, with damages and interest adequate to the losses they had 
sustained. 

To be able to determine on the respective demands, we must first fix 
upon tlie validity or invalidiQr of the prize, excepting the iaee vihen a 
prize U twbently and'aetuaUy enemft property ^ all quettimtt about the ma- 
iidip or iwooRditj ^ prize* come to the examination of a fatx ufneu" 
trafity. 

In this case, was ^e tribunal of Morbihan authorised to determine 
that the ship Figou was in such circumstances as to be prevented from be- 
ing acknowled|fed and respected as neutral 7 

It is said the vessel was armed ibf wtr, and without any authorizatioii 
from her govemmenl ; that she mounted 10 guns of diflerent ratcsy and 
that muiduts and m'arfike stores have been found ir. her> 

The captured reply, tTiat the vessd being bound to iWiif, was armed 
for her own defence, sind that the warlike sn-munit-on, the muskets snd 
guns, did not e^rt^d v hat- is usual to have on board for long vojages ; . 
for m> part, I think ir *V not fur havirg arwt on board unit, that a vessel 
can he Maid to be amtJ^fjr v:ar. The warlike armament is mei-ely cf an 
offensive nature ; it i.s t\*^ med so when there is no other end than sttark- 
in^, or at lea art whih ct en" thing shows that attack is the main f oint of 
tJte armamirnt ■ then a vt yscl is rqMitccI inimiral, or pirate if she has no 
commission or papers winch mxyi^mmetlie suspicion. But detenrc is 
of natural righ^ and every nieans of dcfctice is lawful in voyages at sea, 
as in erzry other dsv^gerous occurrence of life. 

' A vesHcl consisting but of a small rre\v, and whose cargo in goods a- 
nibonted to a ajnsidfraMe sim, tvas e\idcntH- intei.ded for trade, and r.ot 
lor war. The arms fotnid on bntrd wcmiot to ron.mit phindcr and hos-' 
tSlity, but ^to avoid them ; not for attack, but for dtiencc. The psti c me 
of annament for war, in my ofnnion, cannot be founded. 



Digitized by 



Google 



FEBRUARY, 1804. 



99 



in another CBst.C^ke StatiraJ which was decided ve- 
ry shortly after that of the Pigou^ by the same, council 

I am now to ditcoM the leooiicl ^ipimcnt •gfti4)st Uie eaplon on^ 
wttitof aktoied'e^mfag^, attieft«| by the public officos of tW pUoeof 
her.dq>arture. 

To support the vaiidi^ of the inue thqr aBqpe the Msubttioo of the 
^Ut October 1774, ffiht 36(A ofj^y 177^ and the deem of die dim- 
tory of the.l2tA Fis/i(o«e, SthjeoTf which require a role it equipage. 

The captured, on their part^ claim the execution of Uie treaty of com* 
merce^ between France andjtlie Utdted Statee 6f Jmerieog of the M JFeS* 
ruarj 1778 ; they contend thai general regtUations could not dcNgale 
from a ipedal treaty^ and that the directory could not infthige the tnifty 
by an mitrary decree: 

It is a fact ihat the regulations of 1774 and 1778, ai»ci the decraeof die 
dii^ectuiy require a roie a^equipage asserted by the public officers of the 
place of departjure. It is also a &ct, that die roie' tPeguipage u not 
mentioned in the treats of tlie Gth Februdrj, as one of the papers requi* 
site CO establish neut^-ality, but 1 beUe^'e I am not under the necesMty of 
discussing whether the treaty is superior to the regulations, or wh^hcr 
the r^ktions are superior to the treaty. 

InotU begin mth ^the principle that all queeiione about neutrait^, are 
nhat are ctUled in lam, queotiono bona riom, in which due re|para is to 
be had to facts which are to be properly weighed, without a&eringto 
trifling appearances. 

Neutralitf is to be proved ; for this reason, the ngulatioH tf marine of 
1681, ar^cle 9, on'pnzes, states, ;that Teasels with their cargoes, whioh 
ahaU not have on' board charter pak'tics, bills of lacBng, nor invoiceSf shaD 
be considered as good priae. 

From the same modves, the regulatione of 1774 and 177^ pot the 
commandos of neutral i«ssdi under obligation of provii\g at sea their 
proper^ being neutral^ by passports* billt of ladii^, mvoices and Teasels* 

Thereguladott of 1774^ whose enacdng parts have been renewed by 
. the directory, Uteralljr eipresses, among tne papers xequiaite to prove 
neutral proper^, that there must be a role (tequitage/miiOA&insL 

But it would be a gross eitor to suppose that the want .o( or the least 
iiregularity in, one of tlieiie papen, could opb'ate so fiur asto cause the 
Tessd to be adjudged good prize. 

Stnnetimes regular papers cover an enemy'a property, ivhjch^other cir- 
cumstances unmask, lit other circumstances the stampa of neutrally 
break through omissions and irreguliorities in the forms, procffding from 
mere negligence> or grounded on motives free from fraud 

We most speak to the point, aiid in these matters as wdl aa in tlioae 
which are to.be determined, we must decide not bv n|ere strict fonas, 
but hy the principles of good faith ; we must sty with the law, that mere 
omissions, or m^re irregfularities in the forms, cannq^ pirjudioe the truth, 
if it is stated by py other waya : and 'oi aliquid etf tolnnnibuo H^jUiatp 
cum equitae potdt, oubvemendam est. 

Therefore, the regulation of the 76th ^iify, 1778, art. 2, after haviqg 
stated that the masters of neutral vessdi* shaJD prove at sea their ptopcrtj 
being neutral^ by paasports, biUs of b^fing, iiiveices afid other vesadiM^ 
pers, adds, one of wAicA at leaet sbaB establish the pitipeity being neo- 
tril» or shall contain an exact description of it 

It is aot then necessary in every case to prove the proplec^ neutral by 
die simolianeoas concurrence of all the papers erimic rated in the reguhu 
tioos. But it is soflldent according to the ^ eumsumces, that see ef 
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of prizes, two questions arose-— 1st, whether the Statira^ 
being an American vessel captured by a British ship and 

tiieie papers atabfish the property, if it is not opposed or destroyed 
by more peremptory circiunstaiioes. 

The main pih. t r*. wry eate t #« tf*at the judge may be satitjted that the 
ftropertyhneutra' or iwt. 

We have a precedent oiTwhst I assert in art 6, of the regulation of the 
31st October 1774 1 by that article evei^ Tessd bckxiffuig to what nation 
soever, neatral, enemy or ally, from which papers shafi beproved to have 
been thrown overboard, shall be adjudged good prize, on the proof only 
of the papers having been thrown overboard ; nothing can be more ex- 
plicit. 

Some difficulties arose on the execution of that severe dauseof the law, 
which has ben renewed by the regulation of 1778. 

On the 13th November 1779, the king wrote \p the admiral, that ho 
left entirely to him and Xfi the commissioners of the council of prizes to 
i^pfy the rigi<fi^ ofthe decree , and of the rq^ulation of the 2^ y^fi 
or to moderate their dauses aspecuHar circumstances would require it in 
their opinion. 

A judgment of the council of the 27tfa December^ in the said year, 
rendored between Pierre Brandebcnrg^ master of the Stoedith ship For^ 
tune and M-deia Rogredourden^ captain of the king's xebec the Foic^ 
liberated the said vessel notwithstanding some papers had been thrown 
overboard.* It was detennined that to ground an adju<Hcation of the ves- 
sel on the papers beipg thrown overboard, they ought to be oftuch nature 
ae to prow the property enemy* t, and that the captun ought to have had 
a concern in turowing his papers overboard ; which was not the case 
witfi tiie AueiikVA captain. 

In this case without discussing whether American captains are obliged 
or not to exhibit a role d*equitage, attested by the public officers of the 
place of their departure^ I obsorve that this role is suppUed by the pat*' 
port, and that the captured alle^ the unpossibility for them to have their 
role d equipage attested by pubhc officers in Fhiladelphia, since the inter- 
coorstfkiras fori>idden, under pain of death, with Philadelphia^ where a 
most tremendous epidemic was raging: I must add, that the passport, 
the invoice^ and tdlthe vessd's papers, establish evident)^ theproperty ofthe 
▼essd and cargo being neutral ; none of these papers have ever been dis- 
puted. Thus tl),e ininuiAty of the cspture is obvious ; whehce it follows 
that every thin^ which has been taken from them, ought to be rntored 
in kind or by a iitst Indemnification. 

As to tharckdih for damages and interest, I must observe that such 
adaim is not in every case the sequd ofthe invalidity of the capture. 

Suspidous proceedings, of the captured, may occarion Uie mistake of 
the captors. But when the iijjustice on the pak ofthe captors cannotbe 
excused, the captured have a nght to damages and interest 

Let us spp^ these prindpleB to the cause^ Could the csiptors enter- 
taio any grounded suspidoiis against the captain ofthe ship Pirou ? was 
not the neutrality ofthe 8hi|3 proved by her beinj^ an Jmertcon buih ship» 
by her flag, by her destination, by the crew bemg composed of Jmeri* 
eoMf hy her cngo consisting of American goodB, without any contraband 
articles, bjr'fte nanoe and the characterof Captain Green, very wdlknowi\ 
fay stfvices he rendered to the French nstiQli,by the register, thepassport» 
meinvoioe^ by the papers. on board, finely, by the place wfattc ahe was 
r jtrtuw4 whMh w.as nrmsn any suspidous oestii^tion? It was then 
imposnble for the <captors \o mske any ikustake ; the vessd struck her 
colors a« the first su^mmons, the officers and crew made ftdthfvl dedi^s*' 
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recaptured by- a French privateer, was liable to confisca- MuiiBAiif 

tion on the ground of her being in the hands of an ene- ^ ^' ^ 

my ; and 2a, whether her cargo was ground of coiidem- cvamito 
nation f BetstJ 

On ^t first point it was held, that the mere capture 
dE>es not before condemnation, vest the property in the 
captor y so as to make it transferable to the recaptor^ and 
therefore no ground of confiscation. 

On the 2d there were two inquiries. 1st, whether, in 
point of law, the character of the vessel^ neutral or not, 
should be determined by the nature of the cargo? 2d 
whether, the cargo consisted of contraband ? 

As to the first, the commissary CPortalis^J reviews the 
laws upon this subject prior to the arret of the coimcil of 
500, of tTie 29ft Mvose, year 6, C January 18, 1798,) 

lion«9 tlitj answered plainly in their exunination ; no pretence whaterer 
arM left to the capton \ they don*t appear to hare observed the fbnhs 
pfeacrihed by -the regulation. Some voy heavy charges are uttered a- 
gainst thun ; but 1 think it is not time yet to take notice of them; they 
win be <£scussed whpi the articles captuied are re s tored. 

In these circumstances I am of opinion, that a more absolute and fuD 
replevy be gjranted to Claptun Green of the American ship Pigou, and her 
caigo, as wiell as the papers found on board ; as to the chum of dama|rea 
andinlerest, made by Captain Green^ that the Ibrmer be granted to hmi» 
and thejr shall be setded by ariiitnUors in the usual form. ' 

(Signed) PORTALIS. 

Paritt 6 Prairialt Si h year. 

The council dech tf e that the capture of the ship Pigeu and her cargo, 
is null ttodof no eflfect ; therefor^ grant a full and absolute replevy of 
thetess^ ngl^ andl^pard, toother with the papers and cargo, to 
CH>^ain yoku Green i as to the damages and interest claimed by Captain 
Green^ the council nant them to him, and they shall be settled by arbi- 
trafeort in the usuaTferms. 

Do VK at PurU on the 9th Prairi^h 8th yew of the Republic. 
Preeeniy 
(Htizen Rbdon, 
PreUdenU Niov Cajitx^ 

MORBAV, 
MOHTIONT, 
MONPLAClDy 

Barbnubs, 

liuSAUB, 

Parbyal, 

CRANDMAISOlTy ^ 

TOVRXACB^. 
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die severity of wbich, he. condemns; but as the Statira 
was captured irhije it was in fercC) the captor was entitled 
to have the capture tried hj it. He Observes that such 
regulations are imjnxqierfy' s^led knvs^ and they are es- 
sentially variable pro temforibus et causis; that they 
shoi|ld abrays be teniipered by wisdom and equity. He 
.adverts to the words in whokj or in party by which he 
says oug^t to, be understood a great part^ according to 
the judicial niaxim /arum pro nihilo habetur. Upon this • 
principle he is of opinion, that a ship ou^t not to be sub- 
ject to confiscation, even under the law ot the 2*}th Ntvoee^ 
;j[inless such a part of the cargo comes under the descrip- 
tion of what is there made contraband, ae ought to excite 
a presumption of fraud CLgainst all the rest. 

The question of contrabandj related to 40 barrels of 
pitchj part of the cargo of the Statira. He observed that 
pitch was not made contraband by the treaty of 177:8, but 
as France was by that treaty, entitled to all the advan- 
tages of the most fiivored nation, and as by a subsequent 
treaty between the United States and Great Britain^ pitch 
was among the enumerated articles of contraband, it ne- 
cessarUy became such in regard to France. 

He however decides the quantity to be too small to 
justify condemnation, even upon the priiiciple of the law 
of 24th, (jucre 29th J Nivose. And the ship was re- 
stored.* 

* The following accoiuit of the cate of the Staiiru is ex- 
tracted from London papers of June 1700. 

We stated to our readet^ some time ago the principles upbti 
which the new council of prizes at ParU proceeded with re- 
spect to neutral vessels, and we gave the decision at length 
upon the American ship Figou^ which was ordered to be restor- 
ed with cottui That decision shewed^ tliat a greater degree of 
system had beeii estabUshed, and tlyit the loose and frequently 
unjust principles upon which the dniectory acted with respect 
to captures of neutral ships, were meant ta be abandoned. 
The following is the deci^on of the council on another casC) 
thatof the 55ra/Sfra: 

The Statiroy captab Seawardj vn American^ ship, liad been 
captured by an English ^tsacU and recaptured by the French 
privateer the /fezarcf. 

The first point which tlie comnussary considers is, the effect 
Which the Sfatira having been in the possession of the EngU^h 
ou^ttoharr 
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Th^e catea are read to show that France had d>8tMtied 
from diose violatkmt of the bw of nations, which had 

He observes, that if the vessel captured and recovered had 
been French^ and recaptured by a national vessel, there would 
have been nothing due to the re-captor, because this is mily the 
exji^rcise of that protection which the state owes to all its sub- 
jects in all circumstances. If it had been i^ecaptured by a p!i« 
vateer, the French regulation gives the property of the vessel 
to the recaptor^ on account of the risk and danger of priva- 
teering. It qughthe an act of generosity to restore the vessel 
to die original owner, but it is not of right that it should. 

In the next place, he considers the case of a neutral recap* 
tured from the enemy. If really neutral, he says the vessel 
must be released* ^ The ground of this higher degree of favor 
for a neutral he statw to be, that the French vessel must have 
been lost in the country. But it is not certain that the neu- 
tral captuFed by an enemy may not be released by the admi- 
ralty couAs of the enemy. The mere capture does not vest 
the property immediately in the captor, so as to make it trans- 
ferable to the recaptor. The commissary considers the pro- 
perty not vested in the captor till sentence of condemnatioh. 

We believe thiis is much milder, and more favorable for neu- 
trals than our practice. The being a certain time in the ene- 
my's cmtody, or m/m mmo, transfers the property to the cap- 
tor. This was held in the late well known case of the S/umuh 
priae, captured by the French^ and recaptured by the £ngU$h^ 
It is to be observed, however, that a principle of reciprocity is 
pursued, and that we give the same indulgence to tlie neutral 
which they would have given us in a similar case. 

Having proved that the Statira was not liable to eonfisoation, 
on the ground of her being in the hands of an enemy, the 
commissary considers whether her cargo was ground of con- 
fiscadon. 

Upon this point he considers two quesdons, 1st, whether in 
point of law, the character of the vessel, neutral or not, should 
be determined by the nature of the c«t^ ? 2d, whether the 
cargo consistsd of contraband ? 

He then reviews all the laws upon this head.- He shews 
that dll the decree of the 29th Mvokj (year 6) January 18, 
1 798, the regttkdon states, ^ His majesty prohibits all priva- 
teers to stop and bring into the ports of the kingdom the ships 
of neutral powei*s, even diough coming fixrni or bound to the 
ports of the enemy, widi the excex>don of those carrying sup- 
plies to places l^ockaded, invested or besieged. With regard 
to the ships of neutral states ladai with contraband commodi- 
des for the enemy, they may be stopped and the SsAd com- 
modiiiea shall be seized and confiscated, but the vessels t^nd the 
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MvsmAT caused the rule in the case of the War Oiuian ; and t6 
^ ^^ bring the present case within die prindif^es ettaUished by 

ChiI^mihg *® ^^"^ *^ ^^® ^^^ ®^ Talbot V. Seematu 
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residue of their cargo shall be restored, unless Ae said eontn- 
band commodities consdtuted tiiree-fouiths of the Talue of the 
cargo, in which case the ship and cargo shall be wholly confis- 
cate. His majesty howerer reserves the right of revoking the 
privileges above granted, if the enemy do iMt; grant a reciprocal 
indulgence in the course of six months from the date hereof. 

The law of the S9th Mvoaty (year 6) overturned all this sys- 
tem, and enacted, ^ That the state of ships in regard to their 
bdng neutral or hostile, should be determined by their cargo.; 
that accordingly every vessel found at sea, laden in whde or in 
part with commodities cpming from England or its possesd o os, 
should be declared good i»ize, whoever might be owners of 
their articles and commo^ties.'' 

. The severity of this regulation tho xxnnmissary condemns, 
but as the Statira was captured while it was in force, tiie cap-^ 
tor was entitled to have the capture tried by it 

He examines next how the regulation applies, premising his 
opinion that such regulations are improperly stOed la^^ and 
they are essentially variable firo^tentfioridua et caum / tluKt they 
should always be tempered by wisdom and equity. He advierts 
to the words in whole or in part. By the whole, he says, oo^ 
to be understood a grealf part, according to the judicial ^laxim 
/laruMfiromMh'hadeiur, Upon this prinaple th^, he is of 
opinion that a ship ought not to be subject to confiscation even 
under the law of the 29th Mvoae^ unless such a part oT'the car- 
go comes under the description of what is there made contra- 
band, as ought toexcite a presumption of fraud agionst aU the 
rest What tiiat part should be is not capable of definition, but 
ahcmldbe left to tiie enlightened equity and'sound discretion of 
thejudge. 

The Statira hsjd en board rixty barrds of turpentine and fpr- 
iy barrels of pitch. The captm- contended that these were con- 
traband; thecapmred^^H'^hatby the treaty of 1778 with the 
Americans, th ey were mi enumerated as contraband. 

But the commissary shews, that the Amerioaisby the treaty 
were bound to^admit the French to all the advantages of the 
most bvourite nations ; that having, m a subsequdit treaty with 
England, iriade ftitch contrid)and, with respect to the latter, ne- 
cessarily i^: became contraband with' regard to France. 

The learned commissary, however, thinks that even upon the 
principle, of the law of the 34th Mvoae^ the quantity of pitch 
was too small to justify ccmfiscation. 

I^ the next place the cs^ptor alleged, that 29 1 1 pieces of Cam- 
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The- general conduct of France having been changed^ 
it is to be presumed, she would -have been released with 
damages and.costs ; if not upon the prinrml^s of justice, 
good faith, and die law of nations, yet upoi .r- se of policy* 
France WBi$ at war with Great Britain ; partial hostilities 
existed with the United States. The non^^intercourse 
law prevented our vessels from trading with France or 
lier dependencies ; and the French West-Indies could only 
be supplied from t\it Damsh islands. It is not to be be- 
lieved, therefore, ikax thev would, by condemning th|9 ves-^ 
sel, (coming to them witli those very supplies which they 
wanted,) embarrass a trade t necessary to their very exist- 
ence. 




But independent of the general misconduct of France' 
towards neutrals, the captors rely upon three points aris- 
ing under French ordinances. 

t. That the Rtik d^ Equipage wants the place of nativ- 
ity of the crew. But according {p-the opinion of ^rta^ 
lis J this is not a fatal defect, nor is it, of itself a sufficient' 
ground of condemnatiou. 

peachy wddd, part cargo of the Statira^ was the produce of 
JSngli^h possessions. 

This point however had not been regularly ascertained, as 
Ihe report on the subject was made without the captured being 
called as a party. 

The commissary states, -however, strong circumstf^es of^ 
Aispidon on tiiis head. The captured had not appealed against 
the confiscation of the cargo. The pmnt came under tbe con- 
aideradon of the couit on the appeal of the Gapt6r, who wanted 
to get both ship and cargo. 

The commissary therefore saw no reason for condemnmg 
flie ship, which was cleariy neutral ; but on ^cccount of the 
suspicions agunst the character of the cargo, be thought no 
indemnification whatever was due to the captiu^. 

Judgment was pronounced accordingly. 

The |Mradcal decree of the .29th Mvoaej (year 6) mtetioned 
above with so much severity by PortalUj has been repealed, 
and things have been placed upon the footing of the regulation 
of 1778; that is, the French are to treat neutrals in regard to 
contraband in the same way in which they are treated by us^ 
the^ will not allow the jimericans to carry into MngUmd a com- 
modity which the EngUsh would seize as ointraband going into 
the ports of i^nmc^. 
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2* That more than one third of the crew were enemies 
of France. The word matelot m the ordinance of 1778, 
means a sailor^ in contradistinction to the ooitain or mas- 
ter. Exclude the captain aiid there were only 10 persons 
on board, and o< \y three of those are pretended to be 
enemies ; so that one third were not enemies within the 
meaning of the ordinance*. 



But these three pretended enemies were Americans^ 
The hostilities which existed between France and the 
United States^ amounted dt most to a partial, limited war^ 
according to the decision of this court in the case of Boas 
V. Ttngey. It was only a war against French armed 
force found on the high seas. 

It did not authorise private hostilities between the citi- 
zens of the two countries. Individuals are only enemies 
to each odier in a general war. The war extended only to 
t]x)se objects ppiiited out in the acts of Congress ; as to 
every thing else, the state of the two nations was to be 
considered as a state of peace. It was a war ovXy quoad 
hoc* The individuals of the two nations were always 
neutral'' to each other. A citizen of the United States 
could oiily be considered an enemy of France while in 
arms against her ; the neutrality was the counterpart, or 
(to use a. mathematical expression) the complement of the 
war. A citizen of the United States, peaceably navigat- 
ing a neutral vessel, could not be burthened with the 
character of enemy. 

3. The captain was a Scot by birth. 

The ordinance cited from 1 Code des prises, 303. $ 6^ 
in support of this objection, is in the alternative. The 
master of' the vessel must be naturalized in a neutral 
country, or must have transferred his domicil to the" 
neutral country three months before the first of Septem-^ 
bier in that year. Naturalization is no^ necessary, if 
tliere be such a transfer of the domicil ; and the domicil 
is not necessary if the party be n^turalized. 

But the authority of Portaiis shows that these decrees 
are not to be considered as laws but sub modo. 
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Thejr are only reguUtions made at particular times, 
for particular purposes. 

If the same evidence had been produced at Guadcdoupe 
which has been brought here, (and the same would have 
been more easily obt^ned diere) there can be no doubt 
the vessel would have been restored. 

It is In evidence that other vessels of Mr. Shattuci 
had been released. 

No salvage can be allowed unless die danger was im- 
tnlnent, not problematical. 

IV. Under all the circumstances of t\^e case. Captain 
Murray acted illegally, and is liable for damages i which 
have been properly assessed* 

His subsequent conduct ren4ered HCt transaction tor- 
tious cA fnitia4 If he was justified in rescuing the v ' ssel 
from the hands of the French^ his subsequent detention 
of the vessel, and the sale of the cargo at Martinique 
by his own affent, without condemnation^ were unau- 
thorised acts m violation of the rights df neutrality. 

The libel says nothing of the cargo. It is first men* 
tioned in the replication. The libel only prays co 'dem* 
nation of the vessel, on tlie ground of violation of the > 
non-intercourse law. 

By law he was bound to bring the vessel and cargo 
into a port of the Umted States for adyudication, and had 
no authority to sell the cargo before condemnation.-^ 
As to the pretence of her being an armed French vessel, 
he ought to have sent the arms into port with the vesseL 
as the only evidence of their exbtence. 

The commander of the French privater, in his com- 
mission to the prize-roaster, calls her the Danish schoo- 
ner Charming Betty ^ William WrightymzBttr. 

There was no evidence to impeach the credence due 
to the papers found on board of her, apd which at that 
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MvxHAY tim^. had every appearance of fairness, and which have 
Schooner ^^^^^ ^^^^ incontestibly proved to be genuine. 
Charming 
BsTSY. The fac^s sfated i|i the proees verbal^ are that she had 

' ^ no log-book— i-that the mate declared himself to be an 
American — that the flsg and pendant were American-'^ 
that the Danish- flag had been made during the chase, 
which was confirmed by the two boys — and that she had 
no pass fron^ the French consul. Whatever weight 
might be given to thtse facts, if true, yet the outrageous 
and disorderly conduct of the crew of the privateer, en- 
tirely destroys the credit of the procea verb^alj and at 
best it would be only the declaration of interested plun-r 
derers* 

But it is said that, by the law of nations, probable 
cause is a sufficient excuse ; and thaf this law operates 
as the law of nations. 

In revenue laws, probable cause is no justification, 
mdess it is made so by the laws themselves. 

This'is not a war measure. If the United States were 
at war it was unnecessary, because the act of trading 
with an enemy is itself a ground of condemnation. This 
law was passed because the United States were not at 
war, and wished to avoid itj by shewing their power 
over the French colpnies in the West-Indies. It is a 
municipal regulation, rs well suited to a state of peace as 
of war. It affects our own citizens only. It is no part 
of the law of nations. What would other nations call it, 
were they bound to notice it ? It can g^ve no right to 
tiearch and seize neutrals. It could not aflect their rights. 

He who takes must take at his peril. The law only 
gives authority to seize vessels of the United States. If 
he takes the vessel of another nation, he must uiswerit. 

As to the damages. Nothing can justify Captain 
Murray ; but it was a mistake of the head, not of the 
heart. His intentions were honest and correct, but h^ 
suffered his suspicions to carry him too far. If it was 
^ error in judgment, shall he have salvage I If an in- 
jury has been done to the innocent and unfortunate 
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owner, shall he have no redress ? The consequences to 
him Were the same, whatever might have |^fign,the mo- 
tive. The damages have been properly as^insed in the 
District Court. If damages are to be ghren they ought 
not to be less than the original cost of vessel and cargo, 
with the outfit, insurance, interest and expenses ; and 
upon cdculation it will be found that the damages asscs**^ 
sed do not exceed the amount of these.^ 



V. 

sckoovxk 
Chajimxvo 
Bbtsy. 



Dallas. It is said that Mr. Shattuck never was a citi- 
zen of the United States. 

What is averred and admitted need not be proved. 

Mr. Soderstrom^ in his rejoinder, expressly admits that 
he was once a citizen of the United States by alleging 
that he had transferred his allegiance from the govenih 
ment of the United States to \iis Danish majesty. 

Mr. Shattuck^s burgher's brief, is at length, for the 
fii-st time, produced and admitted to be made a part of 
the record. Xt bears date on the 10th of April, 1797. 
It may here be remarked that some of the witne^^'ses bav6 
testified that he became a burgher in 1795. 1 bis shews 
how litde reliance ought to be placed upon Itheir testi- 
mony. If then Mr. ^Shattuck did expatriate himself, it 
was not until April 1797. It has been conceded, that a 
man cannot expatriate himself unless it be done in a Jit 
timej withfairness of intention^ and publicity ofact.'^ 

As to the fitness of the time. What was the situation 
of this country. and /"ronc^ in the year 1797. 

In 1795 the British treaty had excited the jealousy of 
France. In 1796 she passed several edicts highly inju- 
rious to our commerce. Mr. Pinckney had been sefnt as 
an Envoy extraordinary, and was refused. France had 
gone on in a long.course of injury and insult, which at 

* Marthal, Ch. J, What would have been the law as to probable 
eottte, if there liad been a public general wdr between France and the 
Ujiited States, and the vessel had been taken on sus|>iciqn of bnne a Tes- 
sd of the United States, trading with the enemy, contrary to ^e laws of 
war ? Would probable cauH excuse, in m^ a CM^ if it should turn out.^ 
that ^e was a neutral .? 
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MvmftAY length roused the spirit of the nation. On the 14th of 
SCH06HER y^/i^ 1797, the act of Congress was passed^ prohibiting 
CnjLknivo the exporMSon of arms — On the 23d,. the act for the 
Betsy,. defence oftne ports and harbours of the United States-'^ 
On the 24th the act for raising 80,000 militia— >On the 
Istofyt^/y, the ac providing a naval armament-^-On 
the 13th oi June 1798, the first non^intercourse bill was 
passed, ana on the 7th of yuly the treaties with France 
^H^re annulled. 

These facts shew that the time when Mr. Shattuck 
chose to expatriate himself, was a time of approaching 
ipstilities^ and when every thing indicaied warm 

As to the foirness of his intention. The rfame facts 
shew what that intention was. It *was to carry on that 
trade which ev<?ry thing tended to shfcw wonld soon be- 
come criminal by the laws of war, and from the exercise 
of which the othA^ citizens of die United States were 
about to be interdicted. 

The act of Congress points to this very case. It was 
to prevtot transactions of this nature, that die word 
** elsewhere^ was inserted. 

But why was not this burgher's brief, or a copy of it, 
put on board the vessel i The answer is obvious-^ecause 
It would have discovered the time of expatriation, which 
woiild have increased the suspicions excited by the origin 
of the vessiel, by the recent transfer, by the nature of the 
cargo, and by the character of the crew. 

Domicii in a neutral country ^yes a man only the rights 
of trade : it will not justify him in a violation of the laws 
of his country. 

If then Mr. Shattuck could not expatriate himself, or if 
he has not expatriated himself, he is bound tp oti^ the 
l^wsofthe United States. A nation has a right to bind, 
by her laws, her own' citizens residing in a foreign coun- 
try ; as the United States have done in the act of Congress 
respecting the slave trade, and in the non-intercourse law. 

The question, whether the vessel was capable of annoy- 
ing our commerce, depends upon matter otiact, of which 
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die court win judge. The number of it^cn was sufficient j 
ther testimony respecting the cutlasses is supported by the 
nature of the transaction and by the usage in such .cases. 
Some arms were necessary to. prevent Capt. Wright and 
his boys from rising and rescuing the vesseL Circum- 
stances are as Strong as oaths, and are generally more sa- 
tisfactory. 

The vessel, having port-holes, was constructed for war, 
and in an hour after her arrival at Guadaloupe might have 
beeti completely equipped.' Upon the principles of the 
case of Tatbot v. Steman^ Captain Murray was bound to 
guard against this, and he would have been culpable if he 
had suffered her to escape. 

But it is said that she was not in danger of condemna- 
tion b^ the French^ because jFroncr had ceksed from hei. 
violation of the laws of nations, because she had repealed 
the obnoxious arret of \%Ai yanuary 17^^ and because 

3ne third of the crew were not her enemies. . Admitting 
U thb, yet if one ground of condemnation remained, she. 
would Inive been condemned. The vessel was transferred 
from an enemy, to fi neutral, during the heat of hostil- 
ities. This alone, was a sufficient sround of condemna- 
tion under thie ordinance already cited firom 1. Code des 
prises f 304; Art. 7. In the case of T(Mot v. Seeman^ 
the ground of salvage was, that the vessel was liable to 
condemnation under a French arret^^AxA that the courts 
oi France were bound to carry the arret hito effisct. 

'fhe conduct of Captsdn Murray was not iUe^. He 
was bound by law, as well as by his insttnictions, to take 
the vessel out of the hands of the French. It was widi 
the consent, if not at the request, of Captsdn Wright \ 
and it was in itself an act of bumahity. His conduct was 
fair, upright and honorahl(2 in the whole transduction. He .. 
offered to take security for the vessel and cargo. ' The 
cargo waS: perishable ; if it* had been brought to the United 
States it would not have been in a merchantable condition ; 
or if it had been, it would, not have sold so high here 
(being chiefly articles of American produce) as at Marti* 
nifue^ ' The sale was fair and the proceeds brought to the 
United States to wait the event of the triaL 

Probable cause is a thing of maritime jurisdiction; and 
authorities in point may be found eycn at common law. 
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If it is a tnunipipal regulation, it is one which affects tfie 
whole world. It is engrafted upon the law of nations. 
It is municipal onty as it emanates from the municipal 
authority of the nation. But the whole world is bound to 
notice a law which affects the interests of all nations in the 
world. 

As to the damages ; the pxinciples upon whidi they are 
assessed do not appear from this report of the assessors^ 
But the probability is that they were founded upon thtf 
estimates of the probable profits of the voyage, as stated 
m die 'testimony of some of the witnesses. In a case of 
this kind, wRere the purit^ of intention is admitted, it can 
never be prober to give speculative or vzWfc^iredamages.t 

Martin^ in reply. 

i . As to the national character of ShatUick 

He was bom before tfie revolution ; probably in 177^ or . 
1774 ; at least 21 years before April 10th 1797, which 
will bring it befoils the declaration of independence. 

In Duane^s case, it was decided that even if it had beeii 
proved that he Was bom in Nexv-Tark^ yet his birth being 
before the revolution, and having been carried to Ireland 
during &s minority, he wa$ an alien. 

The r-^joinder of Mr. Soderstrom does not admit the 
fact, that Shattuck was a citizen of the United States ; 
but if it did, it is coupled wini an express allegation, that 
he had duly expatriated himself ; and if part is tsiken, 
the wh<sle must be taken. The words ot the rejoinder 
are, " and this party expressly alleges and avers that 
*' the said J ared Shattuck^ at the several times and pe- 
** Hods above mentioned, and. long before, and in 
^the intermediate times which elapsed between the 
^ said several times or periods, had been, tiien was, 
^^ ever since hath been, and now is, a subject of his 
^ majesty the king of Denmark^^ owing allegiance l^ his 

flnanswerto an 'vaq^hy^e Chief JuatHeei for auHiqridet to inqh 
port the potitioii that pmbabk cause is always a justii^catiaii in maritime 
cases, Mr DmUa9 rderred gtneraUv to JBrow?9 Civil and Adtmratt^ 
Law, and to the d^ciiion^ ^Sir Wm, SceU. 
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^said majesty, and to no other prince, potentate, state 
^ or sovereignty whatever; and that he the said Jared 
^ Shaituci had, long before his saud purchase of the said 
^schooner, <&i^ toepatriated himself from the domin- 
^ ions of the United States^ to those of his said ihajesty ; 
*^and transferred his allegiance and subjection from the 
^ said United States and their government, to his said 
** majesty and his government.'* The whol/ purport 
of which is, that if he was ever a citizen of the U^Hed 
States he had expatriated .hiniself. 

Even if it was an admission of the fact, yet it could 
not prejudice Mr. Shattuck^ ais the rejoinder is by Mr. 
Soderstrom in characterjof Consul of Denmark^ and as 
the representative of the nation. 

If he was bom before the revolution he never owed 
natural allegiance to the United States ; and if he re- 
mained here after the revolution, during part of his mi* 
nori^, he owed only a temporary and local allegiance ; 
during the existence of which, if he had taken up arms 
against the United States^ he would have been guilty of 
treason ; but that allegiance continued only while he was 
a resident of the country ; he had a right to transfer 
such temporary allegiance whenever he pleased. Foster 
Cr. LaWy 183. 185. 

That he acted with a fair and honest intention is pro* 
vedby his bona fide residence and domicil for 10 or 11 
years. 2; BrowtCs Civil and Admiralty LaWy 328. 

The navigation act of Great Britain is a municipal 
law, and yet 9i bona fide domicil and residence of for- 
'eigners were held sufficient to bring the persons within 
its provisions. Comyns^ Rep. 6T7. Scott qui tarn v. 
Schwartz*^ 
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* The cMeof .SiMgtt v. SchvartZi was an information against the Ruasinn 
ship The ConttatOf because the master and tliree fburtfis of the mariners 
were not of that country orfiiaee, according to the Satvte of 12. Car. 2. 
c la $ & The ship was built in Russia, and the caigo wma the product 
of that oommtry. The master was bom out of the Russian dominions, 
but in 1733 was admitted, and ever since continued a burgher of Higa ; 
tad had been a resident there, when not engaged in foreign voyages, and 
traded from thence, 9years before tlie seizure. There were only 11 mar- 
uicrs oabcMOd, of wbom ^were bomin Jliitsia; Morgan a fifth was bom 
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But a stronger case than that is found in 1 £os» C^ 
Put 430* Marryatt v, JViisgn^ in the Exchequer cham- 
ber^ on SLyviit of error from the King's bench. 

In that case a natural bom British subject, naturalized 
in the United States since the peace, was adjudged to b^ 
a citizen of the United States within the treaty, and na- 
vigation acts of Great Britain^ so as to carry on a direct 
trade from England to the British East-Itidies* 

The opinion of Eyre Qu J. beginning in p, 439, is 
very stnmg in our fctvoiu*,. 

' There is no probability that the vessel would have been 
condeiimed at Guadaloupc. Mr. Shattucky and his course 
of trade, were well known there, and they had already 
released some pf his vessels* Another reason is, that 
Bonaparte was at that time negotiating with the northern 
powers of Europe, to form a coalition to support the 
principle that free ships should make free goods ; and he 
would have succeeded, but fpr the able negotiations^ of 
Lord, Nelson at Copenhagen. 

In Park on Insurance^ 36 J, it is said, ^^ If the ground 
** of decision appear to be, not on the. want of neutrality, 
^* but upon a foreign ordinance manifestly unjust, and 
** contrary to the £w of nations, and th6 insured has 
^^ only infringed sUch a partial law ; as the condemnation 
" did jiot proceed on the point of neutrality, it cannot 
" apply to the warranty, so as to discharge the .insurer.*' 
And in support of this position he cites the case of Mayne 
V. Walter* 

There is no ordinance of /rpnce, whidi, upon the 
principles established in the case of the PfgoUy would 
have been a sufficient ground of condemnation. 

\n Ireland 9XsA there bound apprentice to the maiBfter, and as such went with 
liim to Rigdf and for three or four years before the seizure^ 'senred on 
board the name ship an(^ sailed therein from Riga^ on this and formef 
voyaees. The other 6 wei«bom out of the dominions of i?««#ia, but 
Stephen Jlanson^ one of them, had resided «t Riga 8 years next before the 
seizure— /fcr:-" Tanper S years-^^etn Steingrave 4 years, and Derrick An- 
Jrevtt, the cook, 7 years, and these ^ dtinng thoseyears had sailed from 
Riga in that and otlier vessels. > 

It was adjudged that thesepeople were of that cottnujr orpliaci, vnAat 
(he meaning of the Statute, and the vesad properly nuumed and navigated; 
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The drcumstances required by those otdbumces are 
only evidence of i^eutrahtYt ^hich is always a questkm 
of bona Jide. A condemnation upon either of these 
ordinances alone would have been contrary to the low of 
nations ; but if they ia*e considered as only requiring 
certain circumstances tendmg to establish tlie fact of neu- 
trality, they are perfectly consbtent with that law. This 
Js the light in which they have been considered by 
Portalism 

The French have never considered oiu* vessels it the 
vessels of an enemy. Our vessels have. not been ccjvr- 
denmed by them as enemy-property ; but their sentences 
have always been grounded upon a pretended violation of 
stune particular ordinance of France. Hence it appeiffv 
that they would not. have considered an American vtssel, 
sold to a Dane, as 4xk enemy's vessel trao^erred to a 
neutral during a state, of war^. 

But the daimof salvage is an afterdioug^t. It was 
not necessary to bring her to the United States to obtaia 
salvage. Salvage is a question of the law of nations, 
and may be decided by the courts of any civiUzed nation. 
Instead of rendering a service, he has done a tenfold 
injury. Captsun Murray^s intentions were undoubtedly 
correct and honourable, and we do not wish vindictive 
damaiges ; but Mr. Shattuck will be a loser, even if he 
guns hb cause, and recovers the damages already 
assessed. 

Probable cause cani^pt justify the taking and brin^g 
in a neutral ; but it may prevent vindictive damages. 

Fet.22d. il£ir«Aa//, Chief Justice, delivered the opi- 
nion of the court :— The Charming Betsy was an Ameri" 
can built vessel, belonging to citizens of the Ufnted States^ 
and sailed from Baltitnore<, under the name of the Vane^ 
on the lOth of Aprily 1800, yith a cargo of flour for St. 
Bartholomew's ; she was sent out for the purpose of being 
sold. The cargo was disposed of at <S<^. Barthohmew*s^ 
but finding it impossible to sell the vessel at ^t plaee, the 
captsun proceeded with hereto the island {>£ St. Thomas^ 
where she was disposed of to Jared Shattuck^ who 
changed her name to that of the Chdrming Betsy^ and 
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having put on board her a cargo consisting of American 
produce, cleared her out as a Danish •vessel for the island 
of Guadahupe. 

• On her voyage she was captured by a French privateer, 
and eight hands were put on board her for the purpose of 
taking her into Guadahupe as a prize* She was after- 
wards recaptured by captain Murray^ commander of the 
Constellation frigate, and carried into Martinique. It 
appears that the captain of the Charming Betsy was not 
willing to be taken into that island ; but when there, he 
clsdmed to have his vessel and cargo restored, as being 
iht'^roi^txty'oi. J ared Shattucky 2L Danish h\ix^tt. 

Jared Shattuck was.boi^n in the United Stqtes^ but had 
removed to the isl^d of St. Thomas while an infant, and 
uraa proved to have resided there ever since the year 1789 
or 1790. He had been accustomed to carry on trade as 
a Danish subject, had married a wife and acquired real 
property in the island, and also taken the oath of allegiance 
to me crown of Denmark in 17^7 * ' . 

Considering him as an American citizen who was vio- 
lating the law prohibiting all intercourse between the United 
States and France or its dependencies, or the sale of the 
vessel as a mere, cover to evade that law, captain Murrey 
sold the cargo of the Charming Betsy ^ which consisted 
of American produce, in Martinique^ and brought the 
vessel into the port oi Philadelphia^ where she was libelled 
undet what is termed the non-intercourse law. The 
vessel and cargo were claimed by the' consul of Demnari 
as bebg the bonajide property of a Danpsh subject* 

TUs cause came on to be heard before the judge for the 
district of Pennsylvania^ who declared the seizure to be 
illegal, and that the vessel ought to be restored and the 
{proceeds of the cargo paid to the claimant or his lawfid 
agent, together with costs and such damages as should be 
assessed by the derk of the court, who was ^ii^ct^d to 
inquire into and report the amount thereof; for which 
purpose he was also directed to associate with himself two 
mtelligent merchants of the district, and duly inquire 
what damage Jared S/iattuck had sustained by reason of 
the prembes* If they should be of opinion that the 
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officers of the ConatelkUion had conferred any benefit on MummAv 

the owner of the Charming' BHsy by rescuing her out of g hookk* 

the hands of the French captors, they were in the adjust- charmiho 

ment to allow reasonable conipensation for the service. B«tst. 

In pursuance of this order the clerk associated with 
himself two merchants, and reported, that having exa- 
mined the proofe and vouchers exhibited in the cause, 
they were of opinion ^bat the owner of the vessel and 
cargo^had sustained damage to the amount of 20,594 
dollars and 16 cents, from which is to be deducted the 
sum of 4,363 dollars and 86 cents, the amount of monies 
paid into court arising from the sales of the cargo, and the 
mrdier sum of 1,300 dollars, being the residue of the 
.proceeds of the said sales remaining to be brought into 
-court, 5,663 dollars and 86 cents. This estimate is ex- 
clusive of the value, of the vessel, which, was fixed at 
3,000 dollars. 

To this report an account is annexed, in which the da- 
mages, without particularizing the items on which the 
estimate was formed, were stated at 14,930 dollars and 30 
cents. 

No exceptions havins; been taken to this report, it was 
confirmed, and by the final sentence of the court captaii;! 
Murray was ordered to pay the amount thereo£ 

From this decree an appeal was prayed to the circuit 
court, where the decree was affirmed so far as it directed . 
restitution of the vessel and payment to the claimant of 
the net proceeds of the sale of the cargo in Marttntqucy 
and reversed for the residue. 

From this decree each party has appealed to this court. 

It is contended on the part of the captors in substance, 

1st. That the vessel Charming Betsy and cargo are 
' confiscable imder the laws of the lyn^W«S'tofe^. If not so, 

2d. That the captors are entitled to salvage. If this is 
against them, 

*S'd. That they .oug^ to be excused from damages. 
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because there was probable cause (ot seizing the vessel 
and bringing her into port* 

1st. Is the Chafminff Betsy subject to seizure and 
condemnation for having violated a law of the United 
States f 

The libel claims this forfeiture under the act passed in 
February^ 1800^ further to suspend the commercial in- 
tercourse between the United States and Frame and the 
dependencies thereof. 

, That act declares ** that all commercial intercourse^*' 
&c. It has been very properly observed, in argument, 
that the building of vessels in the United States for sale 
to neutrals, in the islands, is, during war, a profitable 
business, which Congress csoinot be intended to have 
prohibited, unless that intent be manifested by expresi ' 
words or a very plain and necessary implication. • 

It has also been observed that an act of Congress ought 
never to be construed to violate the law of nations if any 
other possible constiniction remains, and consequently 
can never be construed to violate neutral rights, or to 
affect neutral commerce, further than is warranted by the 
law of nations as understood in this country. 

These principles are believed to be correct, and they 
ouglit to be kept in vie<vi^ in construing the act now und^t 
consideration. 

The first sentence of the act which describes the per-i 
sons whose commercial intercourse with France or her 
dependencies is to be prohibited, names any person or 
persons, resident within the United States or under their 
protection. Commerce carried on by persons within 
this description is declared to b^r illicit. 

From persons the act pttiCeeds to things, and declares 
eifiplicitly the cases in which the vessels employed in 
this illicit commerce shiU be forfeited. Ai^iy vessel 
owned, hired or employed wholly or in part by any per- 
son residing within the United States^ or by any citizen 
thereof residing elsewhere, which shall perform certain 
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acta recited in the law, becomes liable to forfeiture. It 
seems to the court to be a correct construction of these 
words to say, that the vessel must be of this descrip- 
tion, pot at the time of the passage of the law, but at 
the time when the act of forfeiture shall be committed. 
The cases of forfeiture are, Ist* A vessel of the de- 
scription mentioned, which shall be voluntarily carried, 
or shall be destined, or permitted to proceed to any port 
within the French Republic. She must, when carried, 
or destined, or permitted to proceed to s^uch. port, be a 
vessel within the description of the act.* 

The second class of cases are those where vessels 
shall be sold, bartered, entrusted, or transferred, for 
die purpose that they may proceed to such port or place. 
This part of the section makes the crime of the sale 
dependent oil the purpose for which it was made. If it 
was'intended that any American vessel sold to a neutral 
should, in the possession of that neutral, be liable to 
the commercial disabilities imposed on her while she 
belonged to citizens of the United Statts^ such extrtor- 
dinary intent ought to have been plainly expressed; 
and if it was designed to prohibit the sale of American 
vessels to neutrals, the words placing the forfeiture on 
the intent with which the sale was made ought not to 
have b^en inserted. 

The third class of cases are thpse vessels which shall 
be employed in anv traffic by or for any person resident 
within the territoriea of the French Republic, or any of 
its dependencies. 

In these cases too the vessels must be within the de- 
scription of the act at the time the fact producing the 
forfeiture was committed. 

Tlie ydua^ -having been completely transferred in the 
island of .Sfl Thomas^ by a bona fide sale to Jared Shot* 
tuck^.mA the forfeiture alleged to have accrued on a 
fact subsequent to that transfer, the liability of the vessel 
to forfeiture must depend on the inquiry whether the 
purchase was within the description of the act. 

Jared Shattuck having been bom within the United 
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States^ and not being proved to have expatriated him- 
self according to any form prescribed by law, is said to 
remain a citizen, entitled to the benefit and subject to 
the disabilities impbsed upon American citizens ; and^ 
therefore, to come exprisssly within the description of 
the act which comprehends American citizens residing/ 
elsewhere. 



Whether a person born within the United States^ or 
becoming a citizen according to the established laws of 
the country; can divest himself absolutely of that charac- 
ter otherwise than' in such manner as may be prescribed 
by law, is a question which it is'^ot necessary at present 
to decide. The cases cited at bar and the arguments 
drawn from the general conduct of the United States 
on this interesting subject, seem completely to establish 
the principle that an American citizen may acquire in a 
foreign country, the commercial privileges attached to 
his domicil, and be exempted from the operation of an 
act expressed in such general terms as that now tmder 
consideration. Indeed the very expressions of the act 
would seem to exclude a person under the circumstan- 
ces of Jared Shattuck* He is not a person under the 
protection of the United States. The American citizen 
who goes into a foreign country, although he owes local 
and temporary allegiance to that country, is yet, if he 
performs no other act changing his condition, entitled 
. to the protection of our government ; and if, withovt 
the violation of any municipal law, he should be op- 
pressed unjustly, he would have a- right to claim that 
protection, and the interposition of the American go- 
vernment in his favour, would be considered a justifiable 
interposition. But his situation is completely changed, 
where by his own act he has made himself the subject 
of a foreign power* Although this act may not be suf- 
ficient to rescue him from punishment for any crime 
committed against the Umted States^ a point not intend- 
ed to be decided, yet it certainly places him out of the 
protection of the United States while within the terri- 
tory of the sovereign to whom he has sworn allegiance, 
and consequently takes him out of the description of 
the act. 

It is therefore the opinion of the court, that the 
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Charming Betsy, with her' cargo, being ajt Retime of 
hei^ recapture the bona fide property of a Danish burghet, 
18 not forfeitable^ in consequence of her being employed 
in carrying: on trade and . commt^e with a French 
island. 

The vessel not being liable to confiscation^ the couct 
is <>n5ught tp the second question, which is : 

3d. Arc the recaptors entitled to salvage I 

In the case of the Amelia^ It was di^tided, on mature 
onsideration, that a iveutral armed vessel in possession 
of the f trench might, in the then existing state of hos- 
tilities between the two nations, be lawfully captured ; 
and* if there were well founded reasons for the opinion 
that she was in imminent hazard of being cbndemned 
as a prize, the recaptors would be entitled to salvage. 
The court is well satisfied with the decision given in 
that case, and considers it as a precedent not to be de- 
parted from in other cases attended with circumstances 
substantially similar tp those of the Amelia.. One of 
these circumstances Ts, that the vessel should be in a 
condition to annoy Afnerican, commtrcp. 

The degree of armmg which should bring a vessel 
firithin this description has not been ascertdned, and 
Mrhaps it would be difficult pc^cisely to msgrk the limits, 
Ih(^ passing of which would bring a c^tur%d vessel 
within the description of the acts of Congress oa t^ 
subject. But although there majr be difficulty iQ some 
cas^s, there appears to be none mthis. According tcf 
the testimonv of the case^ there was on board but one 
tnusket, a few ounces of powder, and a few balls* 
The testimony respecting the cutlasses is not considered 
as shewing; that they were ii^ the vessel at the time of 
her recs^tute. The capacity of thb vessel for offence 
spears not sufficient to wan ant the capture of her as 
an armed yesseL Neither is it proved to the satisfac* 
tion of the court, that the Charming Betsy was iq sUcIi 
imminent hazard of being condemned as to entitle the 
recaptors to salvage. 

• Antt vol, t.p. V 
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UuRSAY It remains to inquire whether there was in this case 

^' such probable cause, for sending in the Charming^ Betsy 

C«ARMiKG ^^^ adjudication ^ Will justify captain Murrem for. having 

JlEtsY. broken up* her voyage, and-txgusc him from the damages 

sustained thereby. . 

To effect this there must have been substantial reason 
for beUeving her to have been at the time wholly or in 
part an Aniericah vessel, within the description of the act, 
or hired^ or employed by Americansy or sold, bartered, or 
trusted for the purpose of carrying on trade to ;5ome port 
or place belonging to the French Republic* 

The circumstances relied upon are principally, 

1st. The procesverbal of the French captors. 

2d. That she was ^n American built vesseU 

34> That the sale was recent. 

4th» That the captain was a Scotchman^ and the muster 
roll ^hew^d that the crew Were not Danes. 

.5th», The geheral practice in the i)am>A islands of cov- 
ering neutral property- 

Isti The ^r^c^^ ©^rAc/ contains an assertion that the. 
mate declared that he was an Americani and that their flag 
had been Amerkan^ and had beep changed durmg the 
cruise to Danishy which declaration was confirmed* by 
several of the crew. 

If the mate had really been tn American^ the vessel 
irbuld not on that account have been liable to forfeiture, 
nor should that fact have furnished any conclusive testi- 
mony of the character of the vessel. The proces verbal 
hbwever ought for several reasons to have been suspected. 
Tl\e general conduct of the French Wesulndia cruisers 
and tne very circumstance of declaring that liit Danish 
coloi^ were made during the chase, were ^sufficient to de- 
stroy the credibility of the proces verbal. Captain Mur^ 
ray ought not io have, believed 'that an ifmmcan vessel 
trading to a French port in the assumed character of 
a Danish bottom, would have been without Danish colore. 
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*Thaii she was znAmencan v«88el| and that the sale was M6mjiA.T 

reeenti cai^pot be admitted to fiirnish just cause of suspi- g^n^'y^^^ 

. cioOf unkss the sale oiP American bu3i vessels had been an cnAmMiva 

illegal or^ unusual act. Bbtst. 

That the captain was a Scotchman and that the names 
of the ctew were not generally Danish^ are circumstai^ices 
of small import, wlien it is recollected thlt a very |preat 
proportion of the inhabitants of Su Thomas'^ are Britiih 
and Americans* 

Tilt, practice of covering ^ilm^HcititJirOpertv in ^ 
islands mig^ and wotd^ justify captalh Murray m giving 
to other causes of 8U9picion more weight tlMln they woul4 
Otherwise be entitled to, but cannot bfe Itsdf a motive' iiMr 
seizure.. If it was, no neutrid Veseel eoukl e8efi|let 
for this ground of suspicion Would be applicable to thedi 

These causes of suspiek^ taken togetlKir Jx^fjhX not to 
have been deemed sufficient tdcounter&ililic^ tfie evidence 
of fairness with which diey were opposed. Th^shqi's 
papers appear to have been perfectly correct, and Ae infor- 
mation ol the captain uncontradicted by those bel^ging to 
the. vessel who were taken widi him, corrobovatra Uieir 
verity. No circumstance existed, which oudbt to have 
discredited them. That a certified copy of A^MUciV 
oath, as a Danish subjeict, was not on board, is Immate- 
rial,* because, bemg ^parently on all the pi^trs a burgher 
imd it being Unknq^ that he Was bom in. the United 
States^ the question whether he had ceased to be a citizen 
of Uie UfdM States'0ovLld not present itself^ 

Nor was it material ^t the power given by the owners 
(^ Uie vessel, to then* captain to sell her in the IVest^Indi^ 
was not exhibited. It certainty was not necessary to tai'* 
Jubh the instructions under which the ye^el w« acqini^ 
ed, when the fact of a€(j[uiaitioti was fully proved by dUt 
docun&^ts on board and by otner testimonyf 



Although there does not appear to have heii^ wdi 
cause to suspect the Charming Betstf^sadi heir, cargo to 
have been American^ as woiik) justify captain HHs^rciy in 
bringing lier in for adjiidication, yet many other drcum* 
tUnces cpiiibine tfitfithe &irs«M <^ hi* Oianicter to prc>- 
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MvmftAir duqe a conyiction that he mctcd upon correct mothres, 

SevoovB ^"* * sense of duty ; for n^bich reason this hard case 

QBAmHiiro <'ught not .to be ri^dered still more so by a ^ision in 

' BKTtT. any respect oppressive. 

: His orders were such as* mig^t weU have indjuped him . 
to consider this as an armed vessel 'within.the law, sailing 
under authority from the French republic ; and such too 
as might weB have induced him to t^t to very lig^t sus- 
picions res{>ecting the real character of a vessel appearing 
to belong to one of the neutral islands. A public officer 
entrusted on the high seas to perform a duty deemed ne- 
cessary bv his country, and executing according to the 
best of his judgment die orders he luis received, if he is a 
vict^ of any mistake he commits, ought certsunly never 
to Be assessea with vindictive or speculative damages. It 
Is 6ot only idle duty of the court to relieve him from suc^ 
when they plahdy appear to have been imposed on him, 
but no sentence against him ought to be affirmed where, 
from the nature of the int>ceedin^, the whole case appears 
iiptOi the record, unless those proceedings are such as to 
shew on what the decree ^has been founded^ andto sunnort 
that decree. 

: Inthecaseatbardunagesare'assessedasjthey'wouldbebf 
tiie verdict of the jur}% without »iy specifications of items 
whidi can shew how the account was made up, or on what 
^ntectpleslhe sum given as damages was assessed. This 
Xddd^ <>f proceedmg, would |iot be approved of if it was 
e^enr probtfde from the testimony contained in the record 
llattne stijkt rqx^ed by At commbsioners of th« dis- 
trict court was reafly tile sum due. Hie district court- 
oug^t . not to have been satisfied with a report giving a 
gttMs Yinii in damages ^accompanied by s^y explanation, 
0i iSbt {irinemles on which that sum was g^ven. It is 
true caf^tainJ&r ray ought to hftve excepted to thb repent, 
li&ndt baving done jb(o however does not cure m error 
ji^arent upon it,, and the oinission to shew how the da* 
inkges which Were given hiid accrued, so as tQ ensUe the 

S* dge lx> decide on Uie propriety of the assessment of 
I Commis8i(mers,.is such ah error. 

iUthough the eoiirt w:ould in any case disapprove of 
tliia mode of proceeding, yet in c^-der to save die parties 
^ costs of wthcsr pix)seciiting this business in the circuit 
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court, the errcft wUch has be«a sHted might have been 
passed over, had it not appeared probable, that the sum, 
f^r whidi the. decree of the district covut was render- 
ed, is really greater than it ought to have been according 
to the principles by wh^ the claim should be adjusted. 

This eourt is not therefore satisfied with eithert^he decree 
of the district or circuit court, and has directed me to re- 
port the following decree : 

Decree of the Court* 

THIS cause came ofi to be heard on the transcript of 
the record of the cirquit court, and was argued by coun- 
sel ; oA consideration whereoJF, it is adjudged, ordered, 
and decreed, as follows, to wit : That the decree of the 
circuit court, so far as it aflbms the decree of the dis- 
trict coOrt, which directed restitution of the vessel, and 
payment to the claimant of the net proceeds of the sale 
of the cargo in Martinique, deducting the costs iand 
charges' there, according to amount e:uiibited by capt. 
JSfi^ro^V agent, being one of the exhibits in the cause, 
and 'SO far as it directs the parties to bear their own costs, 
be affirmed ; and that the residue of the said decree, 
whereby the claim of the owner to damages for the sei- 
zure and detention of his vessel was rejected, be revei:sed. 

And the court, proceeding to give such further decree 
as the circuit court ought to have given, doth further 
adjudge, order, and decree, that so much of the decree 
of the district court as adjudges the libellant to pay costs 
and damages, be affirmed ; but that the residue thereof^, 
by which the said damages are estimated iA'20,594 doU 
li^, 16 cents, and by which the libellant was directed 
to pay that sum, be reversed and annulled. And this 
court does further order and decree, that the cause be 
remanded to the •circuit court, with directions to refer it 
to commissioners, to ascertain the damages sustained 
by the claimants, in consequence of the refusal of the 
iibelbnuto testore die vessel and cargo at Martinique, 
and in consequence ofhh sending her into a port of th^ 
UtUted States for adjudication ; and that the said com- 
mnsioDers be' inslructed to take die aerial prime cost of 
the cargo snd vessd, with interest thereon, inchidjng 
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MvftmAY the insurance actually jM^d, and such expienses as were 
SoBQovER ^^c^ps^^y Bustuned in consequence of bringing the 
Charmxho vessel into Ae Uniud States^ as the standard by which 
Bbtsy. the damages ought to be measured. Each par^ to pay 
his own costs in this court and in the circuit court*—- 
All which is ordered and decreed accordingly. 

A true copy* 

E* B* CALDWELL, ClerA 

Sup. Court U. States. 

Cimtiuii MitrTay wm mfnlnmed his damagcsy inteJNtt and charges, 
o«t or the TmiiBir of lh« C^WttJ Jra«er,i>y an act of CoBgw 




A piaintif 
may assign for 
enorihe 
want of juris- 
dictioB in that 
court to which 
he haschoden 
toresAlrt. 
A party may 
take adva^i- 
tage of an er- 
ror in his fa- 
vor, if ft be an 
cRorofthe 
Court 

The Courts of 
the U. S. have 
not jurisdic- 
tion unless the 
record slicws 
thattbepsrties 
are citizens, of 
diflTercnt 
states; ortli^at 
one js an alien. 



CAl^RON r* VAN NOORDEN. 

ERROR to the Circuit Court of i\r<7rfA-airo£iMr. The 
proceedings stated Van Noordm to be late ofPittcaunttfy 
hut did not allege Caprony the plaintiff, to be an alien, 
nor a citizen of any state, nor the place of his residence* 

Upon the genend issue, in an action of trespass on 
the case, a verdict was found for the defendant, Van 
Noardeuy upon whkh judgment was rendered* 

The writ of Error was sued out oy Ce^ronj th« 
plaintiff below, whol as8ig;ned for error, among other 
things^ first *^ That the circuit court aforesaid is a court 
^ of limited jurisdiction, and that by the record afore- 
^' said it dgth not appear, as it ought to have done, that 
^^ either the said. Qeorge Capron^ or the said Sadrianue 
^^ Van Noorden was an alien at the time of the commence* 
^^ ment of said Suit, or at any other dme, or that one of 
\^ the said parties was at that or any other time, a citi- 
"^en of the state of North^Caroiina where the suit ^as 
^^ brought, and the other a citizen of another state ; or 
^^ that they the said George and Hadrianus were for 
>i any cause whatever, persons within the jurisdiction of 
^ the said court, and capable of suing and being sued 
** there."' 
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And 8ec6ndly, ** That by the record aforesaid it man- 
^^ ifestly appeareth that the said Circuit Court had i^ot 
^^ any jurisdiction of the cause aforesaid, nor ought to 
*^ have held plea thereof, or given judgment therein, but 
*^ ought to have dismissed the same, whereas the said 
*^ Court hath proceeded to final judgment therein/' 

Harper y for the pbdntijf in error ^ stated the only 

Siuestion to be whether the phuntifF had a rig^tto assign 
or error, the want of juriscUction in that Con^to which 
he had chosen to resort. 

It is true, as a general rule, that a man cannot reverse' 
a judgment for error in process or delays unless he can 
shew that the error was to his disadvantage ; but it is 
also a rule, that he may reverse a.judgment for ah erro'r 
of the Courts even though it be for his advantage. A« 
if a verdict be found for the debt, damages, and costs ; 
and the judgment be only for the debt and damages, the 
defendant may assign for error that the iudgment was 
not also for costs, although the error is for his advantage* 

Here it was the duty of the Court to see that they had 
•urisdiction, for the consent of parties could not give it. 

It is therefore an error of the Courts and the plaintiff 
has a right to take advantage of it. 2 Bac. Ab. Tit. Er- 
rpr. fA. 4. J — 8 Co. 59. C^J Beecher'a case. — 1 Roll. 
Ab. 759. — Moor 692. — I Lev. 289. Bernard v. Bernards 

The defendant in error did not appear, but the citation 
haying been duly served, the judgment was reversed* 




HEAD & AMOR Y. v. THE PROVIDENCE IN- 
SURANCE COMPANY. 

THIS was an action on the case brou^t by the plain* 
tiffs in error, upon two policies of insurance, in the Cir- 
cuit Court of the first circuit, holden at .Prov/W^^nc^ in 
the district of Rhode'Island<^\ in which action judgment 
was rendered at April term 1802, for the plaintiffs in 
error, upon one of the policies only, viz. that upon the 
vessel. 

t Under tbeftct of Congress of /^f^dr? IS. tSOl, by which dztem 
Circuit Judgts were appointed 
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assent to the 
proposition, 
but before in- 
formation of 
such assent 
reaches the in- 



The declarationconsisrted of foxir counts 

1st. A specid coutit' upon a policy dated S^titfnier 
12th, 1799, by which the defendants m error ihsur^d the 
plaintiffs " ten thousand dollars^ oh merchandize on board 
" the Spanish brig NuevaEmfressa^atziidfroTAMalagli. 
*'*' to Vera Cruz^ and at and from thence to Yiti port of 
^^ di8charfi;e hi Spain ; the property beipg shipped in the 
^' name vX Spaniards^ and the assured not appearing^ as 
^* owners tn any of the papers," • " beginning the adven- 
^^ ture upon the said.merchand.ize at Malaga as aforesaid, 
ha*^ ^^ F " ^^^ ^^ continue during the voyage aforesaid, and until 
thJ*ioJ^<^e " siajd vessel ^^^ ^^ arrived and moored at anchor; 
vessd insured, " twcnty-four hours in • safety,'' 
such proposi- 
tion and assent 
do. not in law 
amount to an 
agreement to 
cancel the pol- 
icy. 

A corporate 
body can act 
only in the 
manner pre- 
scribed by the 
act of incorpo- 
ration which 

gives it exist- The defendants pleaded the general issue, and the 
ence. It is the tl*ifence set up at the trial wai» that the first policy (viz. 
Sw'iMidSfe. *^"^ ^^^ merchandize) was discharged by a subsequent 
riTesaOitt 
•powers fiom 
the4u;t of in- 
forpatSoD.. 



2. A specid count : on another policy dat6d Apritstby 
1800, on the vessel^ at and. from Ciia^ ito h^r port of 
discharge in Spain^ by which the defendants in ""^d the 
plaintiffs the suin oisix thousand dollars* 

3. A count for money had and received. 

4. A count for* money paid, laid out, and cdcpcnded. 



agA^ement between-the plaintifle and defendants; 

The jury returned the following verdict : " We find on 
*^the first count of the plaintiifs^ declaration, that the 
^^ defendants did not promise Jn manner and form as set 
*< forth in the declaraiion. On the second count ^e^find 
^^ the defendants did promise in manner and form as set 
^y forth in the declaration, and assess damages for the 
*^ plaintiffs in the' vlTxiot'JtJieen hundred and forty^two 
^''dollars dndfive c^r^^ bfemg th^ sum due on said policy 
*' after deducting the amount of the premium notes due 
^* on both said policies With cost.*' 

A bill of exceptions wa^ taken by ihe plaintiffs at the 
trial, which stated that they gave in. evidence, a copy of 
the act of incorporation of the said comp^y^ and die 
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two policies of insurante, which wtre admitCed bjr Uie Bsas 
defendants' counsel to have been duly executed in behalf ^ Anoat 
of'the company* That the defendants' ebunsel ^^Imlfaer xn Paqvi- 
^^ agreed and confessed before the said Court and Jury, osveii latv- 
** twit the plaintiiFs had interest in the sidd vessel, cidled *^»«* C«"- 
^* the Nueo(i Empresfo^ and the cargo' on board the same, '^'^' 
^^ lx> the full amount of the sums assured as aforesaid in 
^^s^d policies ; and that the same were captured in and 
/^ upon the prosecution of the voyage mentioned in said 
.^* policy, on the first day ot Augusty 1800, .tad after* 
*' wards on the 30th day of said month of August^ weire 
^^ condemned 1^ the Court of vice-adminuty at Si. 
>^ yiohn^s\ Newfoundland^ as prize of war to the oiBcers 
^' and crew of the British ship of war called the Pbao^ 
«« who captured the same as aforesaid, whereby theprop- 
^' erty insured as afipresud, was utterly lost to the plain- 
^^ dffii. .Whereupon the said defendants^^by their coun« 
'*^^ sd, did contend and insist before the said Court and 
^^ Jury, that the force, eifect and^ obligation of said policy 
^^ on said cargo, was settled and discharged by a subse* 
^* quent agreement, which they alleged to have, been 
^' made between the pUdntiflfs and the said Providence 
^^ Insurance Company^ and thereupon read and gsfv^in 
^* evidence lx> the Jury on the trial aforesaid, a certain 
^^ letter, from the said Head CsP. Amory to Nicholas Brown 
^\md Thomas P. Jhes^ merchants, doing business under 
** the firm of Brown & loesy bearing date the Slst of 
^^ August 1800, which letter was admitted hy theplain^ 
^< r/^," andis as follows. 

Boston^ August 2\^ 1800. 
Messrs* Br own & Jses^ 

We have your favour under the 18th inst 
The brig Nueva Empressau still, detuned at the Haoan- 
nas havilDg expected a convoy, and the place being 
closely 'watched by At/ImA cruisers, the master has 
thought it prudent for all concerned not to proceed to 
sea ; we have no direct advices from him, but we learn 
by an American master frpm thence, that die vessel is 
very much eaten by the worms, and was so leaky dial 

R ^ 
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great repairs must be m^d^, and^ perhaps, it wiU beneced- 
siary to re^ship the effects in ^ome other ^ezn/^A bottom. 
We are aljout making the atteblptto have the voyage ter- 
minated at the Hceoanna^ which can only be done by the 
consent of the oficers of the Spanish government there, 
and that gained by a considerable douceur^ but before 
yrt make tliis attempt, wc wish to know at what rate we 
tan settle with the underwriters on the merchandize, 
aiiid if we can make it for our interest^ and permission as 
aforesaid i^m be obtained, we would terminate the 
adventure .at the Havanna. Some of the concerned have 
0iade an agreement with their underwriters in this town 
to return twenttf'five per cent^ and finish the risk ou the 
above conditions, the hazard of her getting safe to Spain^ 
ifree from capture, being very great j we wish a condi* 
tionalperniission from our underwriters to end the voy- 
age, if we can effect it, and the rate of premium they 
will in such case return* 



Wc arc, o:c. 



Head c£? Amoryi 



The bill of exceptions then states that the defendants^ 
eounsel further oftered and gave in. evidence to the Jury, 
the following papers^ 

1 • A letter from Brown 6? loes to the plaintiffs, dated 
Augiist 9,f>thj\^iO0^ in which they say, ** Your letter to 
** us ,on the subject of that vessel (the Nueva Empressd) 
"was laid before, the Insurance Company, and me sec- 
** retary.says, "If Messrs. Head 6? Amory are disposed 
" to make a settle nient and cancel the policies,' the diree- 
" tors will agree to return 25 per cent, but they are not 
«* disposed to make anv conditioned agreemeni*'* 

2; A letter from the plaintiffs to Braxvn &f Jves^ dated 
Bp^toHj August 28, 1800, as follows, "Wehavcyoui- 
favour under the 2Gtli instant* We note the answer of 
the Providence Insurance Company to oui; proposal ; 
we ^e sorry they will not accede to our proposition 
for making the a^eement conditional. On reflection 
we conclude to accept their offer. and cancel our policy, 
they giving up our note on our paying one half the 
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amouilt of .the aaniie,' nnd die :ti8que to cease at the Hbai» 
SavimnaJ h Auowt 

3. Aletterfh>m£r9tiE^ &ibfj to the plaihtmSfdBted i>i9roBl«te- 
Pravideno^j September 2d, 1800, wl^ich sj^jrs^ *^Your *aWc* Con; 
letter to us saving that you would setde the policy on '*^*** 
the Sf^ish bng, on a return of 35 per tent, was 
shewn to the company, and we-ha\'eiMSce)ved the'fot 
lowing luOe. 

" Providence Insttrance Office^ SepU 1, 180CX 

^* GENTLEMEN, 

^'TThe Providence Insurance Company will 
*^ agree to settle Jkoth of the policies upon the Sponiih 
^^ brig Nueva Empr essay &c. at the'Hdvannaj and to 
^* return 25 per "Cent upon the first, and 31 • 83 1-3 
^^ per cent, on the last, but they decline making a partial 
^^ settlement of one without the other. Thepremium- 
'^ note for the first policy, say 85002 T- 75, wul fall due , 
^^ at bank 12th instant: 

• ** Yours, &c. 

** yohn Masofij Pres't. 

*« Messrs. Brown &? Ihes." 

"You will please to give us your instructions. The- 
other Company yriH settle at the sanie rate, say retain 
% 1-2 per cent." 

4.^ A letter from'the plaintiffs to Brown &f loes^ dated 
Boston^ Seft. 3d, 1900, as follows; "We liave yow 
favour nncter the 2d instant, handing us a copy of a note 
received from the President of the Providence Insu- 
rance Company. When we consented to their propo- 
sition- of setding the, policy by paying 25 per cent, it 
was not. because it was most agreeaUe to Us. We 
wished to make it conditional, as has been done in tiiis 
town ; and we had ajighttb suppose when We con- 
sented to their terms, the business was setded. If 
wc can succeed with the Spanish government, the policies 
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Bs49 011 iretsdi «iid firti^^t will be withdrawn of coime attfae 

^r!^*^ UBuial custom ; bu^ we dip not think i% right to make one 

Xvs jPrnoTt- ^^ condition of the other. If we make this settlement, 

Mvm Iirtv- we nhaB make ever^ effort by m6ney andh^terest to have 

*^ "^V?**"' ^^ adventure termmate at Ac Havtw^ch ^dlht sooner 

"^^ "* we know die better. By the last accounts the vessel was 

veiy much eaten by the worms, and wanted very great 

re£airs». This, we hope,* will induce them to grant us 

the permission. , The terms we acceded to were very 

fiivourable to the company, as it was paying th€ta at th|p 

irate of 35 per cent for me outward premium." . 

5* A letter from Brown & Acs to the plaintifis, dated 
Providenccj September 9f^ 1800, as follows, ^^Gentle- 
men, your letter of the 3d insttfit was bud before the 
Directors of dkc' Providence Insurance Oon^pany, and. 
they have returned the following pote : 

^^ September ethj IBOO. 

>^ As there appears to, have been a misunderstandiilg 
^^ in the business as it respects the first, propositions irf* 
>Vthe cbmpany, the directors are wUling to accede to 
^Messrs. Head and Antory^s proposition (viz.) to settle 
^ the policy on.the merchaiidi;Ke, at 25 per cent, although 
^^ it wa^ their ihteption and expectation tohave both pol- 
^^ icies included in the settlement. Messrs. Head and 
^ 4^0^ will please to forward the policy and have it 
V cancelled immediately^ Premiufii^ote due 1% — 15 
^^September. 

<< Tou will please to govern jroxu-self accordingly ^ smd 
we will attend j^ your wishes." 

6. A letter from the plaintiffs' clerk to Brorvn & Jves^ 
dattdBostony Septp 12tb, 1800, v\z. *^ Gentlemen, this 
is tp ackniowled^ the receipt of your favour of the 9th 
mstant; cpntidning the note frpm the directors of the . 
Proimdertce Insunmce Company. Mr. Head is absent 
.on a journey, he will return on Tuesday, or Wednesday 
next, whenyour letter will be deliyered him." 

' f. A letter from t^ie plaintifis to Brown & Ives^ dated. 
Boston^ Sept. 17th, 1800, as follows, ^^ Gentlemen, we 
haye this dsy seen your letter of the 9th instantcontainr 
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ing the proposition of the Insurance Company- to can- Hsao 
eel thfe policy on merchandize on board the brig Nue- ^ Amory 
va Emfiressa .at 25 percent. Previous to our deeing the ^rovx- 
this letter, intelligence had arrived of the capture pf this oinck Ivsir- 
vessel^ and of course it prevents any further negotiation ■'*^^^/^5'^*** 
on 'that subject. This circumstance you may suppose 
was ^quite unexpected by us, but unfortunately there is 
direct proof of it : a Spaniard being now in town who 
came from* Newfoundland^ and saw the brig there, 
being perfectly acquainted with Captalii Zevallos^zikd he 
knows the vessel and cargo were condenmed, and the 
master has gone to Lasbon. 

^^ As the office is now in our debt we presume they will 
not desire us to pay the note for thie premium, but de- 
duct it when the loss is paidl You will of course mention 
this loss .to the office. The news reached town a day or 
two befote the return of our /. Head. We are,*' &c. 

8. The note or letter of the defendants referred to in 
Brown & loes^s letter of 26th of August^ 1800, signed 
by tViUiam If. Mason^ secretary of the company. 

9. The note or letter of the defendants referred to in 
Broxvni^ Ivei^s otSept. 2d, signed by yohn MasoUj pre- 
bilent of the company, and dated Sept. 1^ 1800. 

10. The note or letter of the defendants of the 6th. 
Sept.. iBOOj referred to in Brotvn & Ives*% letter of 9th 
A^M-SOO^not signed, but written in the hand-writing 
of the secretary of said company, and by him deliverea 
at the compting-house o{ Brown' & Ives as the answer 
of 'the board of directors of said company ; all of which 
notes or letters of the defendants were handed to Brown 
& Ives by the secretary of the company, and were an- 
swers to the letters of the plaintiffs. 

The bill of exceptions also states, that it was proved 
bj*^ the testimony of Mr. Brorvn^ pf the house olBroxvn 
& ib^^, that he delivered the plaintiffs' letter of the . d of 
Sept. 1800, to the secretary of said company at their of- 
fice on the 4th of Sept. — That the board of directors did 
not meet of course until the meeting of the 6th, when 
the said note bears date— -That the following day (that 
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Head is the 7th) was Sunday.^^Thsit Brovm went from PrO" 

& Amoky yidence into the country in the afternoon of the 6th^ and 

The Pbovi- continued absent from Providence until 10 o'clock in the 

DENCE Iksv- forenoon oi Monday the 8th ; when \\t returned andre- 

AAKCE Com. ceived the same note of the 6th, which had been left at 

PAHY. ^^ compting-house as before mentioned, and that he 

forwarded the same to the plaintift's on the nexi; post day, 

•s is stated in Brown & Ivi^s^s letier of SepU 9th, and 

that it went in^the mail, and caine in due course to the 

hands of the plaintiflFs^ clerk, at their usual place of doing 

isiness,on the 10th or 11th cS Sept. 

It further states, that Richard Jackson^yixn. of Provi^ 
dcnce^ president of another marine insurance company, 
was also sworn as a witness and testified ^^ that in effe. 
^^ ting insurance, or settling a policy, or making any ad- 
^^ justmcnt or agreement about insurance,, iht assent of- 
** the parties to doing a things was in all respects as bind* 
^ ing on the parties, as the thing done, according to the 
^ usage and practice among underwriters." 

The bill of exceptions then proceeded as follows :-*- 
** The above correspondence was offered by the defend* 
*^ ants as evidence of a proposal on the part of the plain- 
^^ tifis acceded toby the defendants, and it was contended 
^ by the defendants' counsel that the effect of the said cor- 
^^respondence, accompanied with the testimony of the said 
" Nicholas Br own^^ixA of the said Pichard'Jackson^l\ai.z% 
^^ aforesaid, was a. good defence against the plaintiffs' 
^^ claim on the poll Oi. the cargo. And the said plaintiffs 
** did, by their counsel, object to the admittance of said 
** papers purporting to be notes or letters from the said 
" Providence Insurance pompany as evidence of any 
" proposal or agreement on their part; more especially 
♦* to die said note of the 6th of Sept. 1800 ; by reason 
^^ that the said Providence Insurance Company could not 
^^ make any agreement but by an instrument made and 
^^ signed by * the president of s^d company, or some 
" other person specially appointed to sign the same ac- 
" cording to the provisions of the act sibressud* Also 
" that no evidence was ^ycn of any record or entry in 
" the bcokfe or papers of the said Providence Insurance 
" Company relative to^ the said supposed agreement. 



Digitized by 



Google 



FEBRUARY, 1804. 135 

** The counsel for the plaintiffs did also contend and Hbad 

" insist before the said court and jurj'-, that the said * Amorv 

" Headh Amoryvftrt not bound or obliged by the let- tme P»avx. 

'^ ters signed by them as aforesaid, to discharge the said dckcb Ivsv- 

** policy on the said cargo, and that the same policy, not- *^*^*^^^****' 
" withstanding the letters^oresaid. was in full force and 
^* effect. 

<^ Bu( the said court notwithstanding all the objec- 
^^ tions afpresaid, did admit and allow the said notes and 
^^ letters from the said Brown apd Ives^ and the said 
" Providence Insurance Company, in manner aforesaid, 
" to be given in evidence to the said jury on the trial 
** aforesaid. 

*' And die said honourable John Lowell^ chief judge 
^^ of sai4 court, who alone addressed the jury in thesaid 
.<^ cause, did then and there declare and deliver as the 
/^ opinion of the court, to the jury aforesaid, that the said 
^^ correspondence of the parties contained in the letters 
*' and notes aforesaid, according to the usage of' mer- 
^^ chants aikd underwriters, did import an agreement on 
*^ the part of the plaintiffs to setde and discharge thesaid 
*^ policy on the cargo on the terms proposed and acceded 
^^ to in said correspondence ; and that, in the opinion of 
^^ the coujrt, nothing remained to be done, after the sdd 
^^note of the Qdi of September 1800, to discharge the 
^^ said policy, but that the same ought to be considered 
^^ as settled and terminated in consequence of the'plain- 
** tiffs* proposal, and the subsequent agreement thereto 
^ on the part of the defendants, as contained in said 
** correspondence. 

** The said chief judge further stated to the jury, that 
" if they concurred with the court in this opinion, above 
** expressed, on the legal effect of said correspondence, 
** and other evidence adduced as aforesaid, they ought 
** to find for the defendants on the first count in the plain- 
^^ tiffs' declaration and for the plaintiffs on the second 
" count for the damages therein demanded, deducting 
'* the premium notes. But if the jury were of opinion 
" that any thiug farther remained to be done after the 
** said note of the 6th of Sept. to close and complete the 
•' contract proposed on the part of the plaintiffs for can- 
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^ cdUn^ said policy, then they ought to find for the 
^ phunti£b on uie first «nd second counts in said declara* 
"tion. 

• ^ The reduction of the said premium note by the jvary 
^ was done by consent of parties. 

*^ Andtne said jury then and there gave their verdict 
^\for the plaintiCs only on the 5econ4; count in said decta- 
^ration, and assessed the defendants in damages fifteen 
^ hundred and forty-two dollars and five cents, the said 
^ jury, by the consent of parties, first deducting from the 
^ damages on the said second count, and which were 
^^ not disputed, the amount of the premium notes, and 
^ which, deduction was made by con^^nt of the parties ; 
^ and as. to the said first count on the saidpolicy upon the 
^ said cargo, the jury found thait the defendants did-not 
^ promise ; aU wluch was in consequencie of the evidence 
^ admitted as aforesaid, against die objections of the 
^^ plaintifis, and from the direction ^ven to the jury by 
^*the honourable court aforesaid.*^ Whereupon the 
plaintiffs excepted to the said evidence, and to ue opin- 
ion and direction of the court given as aforesaid.^ 

The case was now argued, by y. ^* Adamsy of JUassa- 
chusettSy and Mason attorney for the district of Columbia^ 
on behalf of the, plaintiffs in error ; and by Hunter ^ of 
Rhode-'hlandy and Martin^ attorney-general, of Mary* 
landy for the defendants. 

Adams J for t!ie plaintijfs in error. 

The errors assigned are, 

* The ckcuit court wm hbUeQ bjr Ltnaell, ehiefjudge^ and Bourne, 
oadHwti judge. The hiAof oceptiom wm dated AfirilTth^ 180% and 
WMMwaMoStyhyyu^ge Bourwtt whoaunesedtoHthefoOofiringoQrti* 
ficate: . 

I Saifamin Bturm^ one of the aftmamfld ji]ati$ea» dohereby oerti- 
ly^iattheeaoeptionsoonUinedintbe ferego ii y bil» were made at the 



trial of the aaid cauae^ and thm aubatantialf reduoed to writing. And 
Sfter die:foim%aa aettied aa aforeaaid. and agreed to by the honoarabfe 
yohtLtneU^ cGef judge of the aaid court, hut before lie put hia seal 
thereto, hedied. 

WitneM my^iand and aeal thia 30Ui 2%itf , A. D. 1800. 

BENJ. BOURNE, 7i«<fe 7 C.,^, ) 
of the Circuit CourT^ $ ("^^ ) 
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h That judgment was given for the defendluitf, on . ^*^'* 
the.first count, when it ought to have been given forthe ^^^ 
planitiflPs. Thb Pi^ovi. 

pEVCM InSV- 

2. That the evidence referred to in the bill of excep- "^"p^^^^^*** 
tions ou>tht.not to have fceen admitted. 

3. That the court ought to have directed the jury that 
the evidence proved no contract of the plaiptiffg to dis- 
charge the first policy. 

4. That if die evidence did prove a contract, it should 
have been given, not in this, but another action. 

5. That thejudgment and proceedings were altogeth- 
er erroneous. 

The nrst and^last of these.assignments of error, being 
of a general nature, will' be noticed only so far as to 
submit to.the court a question arising from the face of 
the proceedings, and which cannot come within the pur- 
view of the three intermediate and specific assignmentg. 

The declaration consists of four counts ; two upon the 
policies — the jihird for money had and received*— the 
fourth for money paid, laid out and expended. 

There is but 6ne issue (the general issue) joined up- 
on the four counts. The verdict finds for the de&ndr 
ants upon the first count, for the plaintiiFs upon the se-^ 
cond ; and says nothing of the two others. 

A part of the issue only is therefore found by the 
verdict. 

We shall not make this .a subject* of argumeAt,^ but 
merely read one or two authorities in point.— 7Viair/»fr 
pais 63. ^^ If upon an issue all the matter be not fully 
'^ inquired a venire facias de novo shall issue." bi the 
same hook p* 287, ^^ a verdict that finds part of the issue^ 
*^ and findmg nothing for the rest, is insufficient for die 
^^ whple, because they have not tried the whole issue 
" wherewith they are charged.''—! Inst. 2%7* (aj 
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Bba^ TT^e ^ error assigned is that the evidence referred to 

k Amoey Jjj ^g bjjj of exceptions ought not to have been admitted* 

THa Peovx.. 

ftkntsm Itfsv'C The grounds upon which we support this allegation 
»A9Cx Com- depend in some degree upon the state of the cause when 
^^*I' M this evidence was offered. 

It appears from the bill of exceptions that the plain- 
tiffs had then substantially proved their demand upon 
both the policies. The contract, the interest, the loss, 
were all proved, and the claim of the plaintiib was in the 
same condition upon both. 

The evidence of the defendants excepted to, was pro- 
^ced to prove a subsequent agreement of the parties 
to discharge the obligation of the policy upon the cargo* 

This evidence ought not to have been admitted, 

1; Pecause it wais all evidence of a supposed parol 
agreement. 

2. Because part of it was g^ven as proof of the acts of 
a corporation. 

3. Because another part was testimony to a point of 
law 

The whole mass of this evidence consisting, 1st. of 
ktters from the plaintiffs to Messrs. Brown (^ hes.'^^ 
2d. Of notes purporting to be acts of the defendants.-^ 
3d. Of the testimony of Mr. Brown^ and 4th of that of 
Richard Jackson^ president of another Insurance Com- 
pany in Providence^ was combined together to prove one 
point I a contract of the plaintiffs to discharge the con- 
tested policy. If therefore any part of it was improper, 
tl!e .whole was so. 

1. Parol Evidence. 

It is not denied that there are cases in which evidence 
of a parol agreement may be admitted to discharge the 
obligations of a written contract ; but as this is a devi- 
ation from a very general and important principle of 
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law, it ha» never been done but where it was necessaiy Head 
to prevent , fraud on the part of the party claiming the ^ ^ij**** 
benefit of the written contract, and where the parol Tbs Psoti- 
agreement has been executed* There is no instance osvcb Iirtv* 
where an executory parol contract^ or mere mutual prom- •^*®* ^^^' 
ises, have been allowed to discharge the obligation of a *^*^ 
written executed contract* 

2* Acts of the Corporation., 

By the rules of the common law the acts of a corpo- 
ration can be proved only by instruments under their 
seal. By the charter and constitution of the Providence 
Insurance Company, they are authorised to make poli- 
cies and other instruments under the. signature of meir 
President, countersigned by their Secretary. In thh 
evidence excepted against there are three letters or 
notes which were admitted as proofs of the Company's 
acts, neither of which is authenticated either by their 
seal, which alone could make them valid at common 
law, or by the double signature of the President and 
Secretary, as required by the charter and constitution 
of the Company. One of them is signed by the Presi- 
dent alone, one by the Secretary alone, and the third b 
n'>t signed at all. 

The reasons upon which these rules are founded, 
appear in 1 BL Com. 475.-6 Finer^ 268, 287, 288. — 
Kydon Corporations^ 1, 449, 450, 259, 26R 

^3. As to Richard Jackson^ s testimony. 

This was the most exceptionable testimony admitted, 
because it was evidendy to a point of law, and not to 
fact. Usage is in its nature matter of fact* But whether 
the fact of usage be binding is in its nature a point of 
law. This testimony seems to have been the hinge upon 
which the whole cause turned \ and it is the more im- 
portant as it was the ground upon which the court be* 
low adopted it as law. It is iall abstract proposition ; 
large and liberal indeed ; but vXto^tAitf principley with- 
out reference to any fact. Among underwriters, says 
hci, promise is in all respects as binding as perform^ce. 

1 Bl. Com. 75y re- 
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. HtAB The third assignment of error is, that the Court 

"^.^"^ shouH have directed the Jury that the. evidence proved 
Tuk Pmovi^ no.cbntract of the plaintiffs. 
pti<id« Iirl^- 

** tAii^*'*" "^^ ^'*'' poiittt embraces most essentially the; me^rits of 
the controversy, it is proper to examine the particular 
nature of the transaction. 

What was the uUinlate object of ^e parties ? 

On the part of the plaintiffs it was to cancel the policy, 
en certain conditions. 

On the part of the defendants the intention was dif* 
ferent in ev^^ty one of theirnotes ; but still the ukimate 
object of cancelling was -contained in all. From the 
tenc5r of the whole correspondence there is no evidence 
of an intention by either of the parties U> make a contract 
for cancelling the policies. On both sides it was meant 
to consummate the thing, and not to make a new bargain 
•fof discharging that which existed. 

In the first letter of the plaintifl^ there is indeed an 
inquiry whether the defendants would make a conditional 
contract^ to. depend upon the contingency of their ob- 
taining leave from the Spanish government at the Havan^ 
na to germinate the adyenture there ; where they suj)- 
posed the vessel still t6 be* Qut this was explicitly 
denied by the defendants ; and this denial itself .serves 
strongly to shew that they were determined not to leave 
the business in the unsettled state of a new contract ; 
but either to adhere to that which existed, or to finish 
the business in the usual and obvious way, by cancelUjig 
the instrument in which it was contained. 

The wl)ole transaction therefore must, be considered 
in the light of a negociation — mere communications be- 
tween the parties which could be consummated on one 
si.de only by cancelling the policy ; and on the other by 
giving up the premium notes. 

A circumstance which further corroborates tliis view 
of the thing is, that neither of the parties ever in Heated 
|i time for finishing th^ business.^ Had it been in the 
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contemplation of either to make a bargaiii for disdiar- Hbav 
giagthe existingobligations between Uiem, this would * Ajiaair 
naturally have been one of the most important points to the tmo^^j- 
be settled. For until they hipd agreed upon»the time Dsvom l^«» 
when their new reciprocal oblig^ons should commence, *^*"^**'* 
what would have been their. situation ? The policy wad '^**^ 
in the hands of the plaintiffs ; the note was hi posses- 
sion of the defendants ; and both were negotiable instru* 
ments. It is expressly Isud down in the book's that 
mutual promises n^ust be made at the same tihie. Until 
the new bargdn was completed the defendants were 
bound by the risks of the policy'; and it would have 
been very material to both parties to fix' the moment 
i^hen their obliKatibn to these risks should cerise- 

Let us go further and inquire, if these .papcts can be 
construed into a mutual engagement, rifhen they be- 
came so. 

The first letter of the plaintiffs contidned.only an in- 
quiry, and mahijfested- a desire to «etde conditionally 
one of the policies* 

The note of the defendants in answer, contained in 
the letter of Brown and Ives of 26th Au^u^t^ refuses to 
make a conditional settlement \ but offers to cancel the 
policies'^ retaining 25 per cent of th^ premium upon both* 

Let it here be remarked, that althoug^r thetlefex^dants 
made this offer, supposing it bottomed on the intima- 
tions of the plaintiffs' first letter, yet it was founded 
upon a gross mistake of the Insurance Company, not 
only as, to those intimations, but as to the state oJF the 
two policies at that time. They have in their third 
note expressly declared that their intention and expecta- 
tion ill the first was. to cancel ^of A the ^licies ; and on 
the same terms. 

Tkitjirat policy was for 10,000 dollars on the cargo of 
the' vessel, on a double voyage f from Milaga to Fera 
Crifz, and from thence, back to- Spain; .at a premium of 
JiO^ftfir. ^enti . Tile outward .voyage insured by ibis in- 
strument had been safely petformed. The l^etum vo}^ge 
bad commenced ; and in its progress the vessel had been 
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HiAo driven into the Havanna^ where the plaintiffs supposed 
kAMORv she still remained. 
Tki Peovi. 

DiwcK lifsu- 1 ne secona policy was for 6,600 dollars on the vessel i 
^^''f ' 5****' made after the plaintiffs knew she was at the Ifavanntu 
It was for a single voyage, at and from the Havtmna to 
Europe^ and the premium was at 33 1-3 per cent. 

On the first policy the outward voyage was comple* 
ted, and die homeward voyage had commenced. No 
apportionment of the premium was possible. The plaiite 
tiffs could not cancel the contract but with the consent 
of the defendants ; and the terms upon which they na- 
turally and reasonably wished to setde were to give thft 
defendants pne half of the amount of. the premium as a 
compens^ion for the risque they had incurred. 

On the second policy the risque had barely commenced, 
as they supposed. Their intention was if they could ob* 
tain permission from the government at the Havanna^ 
to break up the voyage, and terminate the adventure 
there. Had they done so, they might have withdrawn 
the polidy, and obtained^ restoration of the whole pre- 
mium ; with the customary deduction of half per cent. 

For this they did not want the consent of the defend? 
ants ; it was their right so to do. 

This circumstance is important in twojpoints of view. 

First-~It laid the foundation of the mistake of the 
plaintiffs in their answer to this offer of the defendants ; 
and of all the subsequent mistakes and differences be- 
tween the parties. 

It is impossible -to suppose that the defendants meant 
to trifle with the plaintiffs. They intended to make a 
serious offer; and the fairest construction is that; they 
made it without attei^din^ to the Subject matter ; with- 
out looking into their own records to see the different 
situation of the two policies ; and withbdt adverting to 
the plaintiffs' letter which expressly limited the niegotia- 
tion to the policy on the cargo. 
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In the second place, it furnhhtt hviolentpreHtmpticn Hba«. 
th$t the defendants had at the time no idea that they ^ ^^^*^ 
were engaged in the serious and deliberate employment thb Fxovt« 
of making a contract— a contract too, which >they no^ dihci Ivtir* 
contend must dissolve an instrument so serioit^ in its na- »awci _ Coit- 
ture, so forcible in its operation, so various in its de« '^ y- 
tails,' so precise and specific in all its conditions, apd so 
minute and discriminative in the effect of all its stipula- 
tions, as a policy of insurance. Ah individual tmder- 
writer when he pledges himself by his signature to in- 
demnify a merchant for the numerous and deplorable 
calamities to which navigation is liable, must feri him- 
self bound by all the ties of duty to himself and his fel- 
low creature, to act with caution, and with a knowledge 
of the right he. acquires, and of the duty, he incurs. A 
corporation by their essential character and constitution, 
are under obligations of a still higher nature to do no- 
thing inconsiderately* They are a deliberative body. 
The members who act in their behalf, bind not only 
themselves but their associates. They are responsible 
not only to themselves and their families, but to the pub- 
lic, to the legislature under whose sanction their pro- 
ceedings are regulated^ and to their country which is in- 
terested in the acciuacy of their transactions. Is it 
then possible to suppose that such a body should have 
conceived themselves performing solemnly one of the 
acts for which they were entrusted with sdl the powers 
and attributes of a corporation, when they accomplidi^ 
ed it with such utter ignorance of the whole subject up- : 
on which they were engaged ; with such gross negli- 
gence as in the eye of the law is equivalent to fraud i 
For the honour of the defendants we hope not. 

But the present inquiry ia at what time this supposed 
solemn contract to discharge a perfect claim to indemni- 
ty took place ; and certainly if the defendants did con- 
sider themselves as contracting, this, at least, is not the 
time when the oblisation of the parties tbok eflfect. The 
real offer to setde ooth policies on the, same terms was 
certainly such as the defendants ought not to have pade ;. 
and such as the plaintiffi could not accept. Indeed its 
absurdity furnishes a full apology for the mistake of the; 
plaintiffi which appears in their reply of the 28th of 
August^ and in which they manifest their acceptance oi 
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H«AD what tbcy supposed the offer to be. That is, to Mittic 

-A-MOEY Q^^. policy J the policy pn the merchandize* But. in ac- 

Ths Pftovz- cepuoig it the phuntift add conditions, and there is no 

X)ENCE Insu- avidence that these conditions were nvcr assentedrto by 

*^ Vant^ ^^^ the defendants. . It is clear therefore that bo ag^eem^t 

binding upon the parties can be found, at the date of 

this letter, of the plaintiffs. Here was a mere mistake. 

This mistake on fhc part of the pUuntiffs was i^ery nat- 
ural. Thoy either did not perceive the ^ at the did of the 
word policy, in the answer of the defendants communicated 
in the letter of Brown £9* Ives ; or if they did, they might 
well suppose it was an error in the copy, especially siis that 
is not the iisua^ orthography of the plural of the word poli- 
cy. They migjht have taken it for a comma, or a careless 
stroke of the pen, but could not suppose, that it contained 
the whole substance of the defendants' offer 

Hitherto ^en there is nottimg like a contract* There 
was nothing but mistake on both sides. 

The next of these papers is the second letter signed by^.. 
the president of the Insurance Company, dated «SV/&frmA^r 
1, directed to Brown &f Ives^ and inclosed by them in 
their letter to th^ plaintiffs of 2d September. 

This makes'a proposal entirely new. That the Com- 
pany win agree to settle both the policies at the ifauahna^ 
and return 25 per cent on the first, and 31 83 1-3 
per cent on the het, but they decline making a partial set- 
, tlement of one without the other. This note, as well as 
the former, evidently shews that the Company had no idea 
of Aot^mj" agreed to any- thing. In bptn' th^ say they 
will agree, necessarily implying a. farther act on their part 
to complete the settlement, even if their offers had been 
accepted. - 

We com^ now to the plamtiffi' letter 6{ Septembtr 3d, 
which in the opinion of the learned and lamented judge 
who tried the cause, .contained a proposal to the defim- 
dants, which by their acceptance on the 6th became a com^- 
plete contract between the parties, and fay the custom of 
merchants and underwriters, sufficient of itself to dissolve 
the policy. With tlie utmost deference for his opinion < 
ahd the highest respect for his memory^ we apprehend 
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diere W9B^rror both in regard, to his idea of this letter, Hiah 
«nd of the operation of the laws of insurance in this par- ^ Amort 
ticular. In the first part of this l^er, it! is true, the ex- t^h Provi.' 
pressions inqply a strong degree of disappointment on the dkkci Insu- 
part of the plaintiffs at finding the directors had receded «AKct Com. 
lirom. what the plaintiffs had supposed was their first offer. '^*^' 
But i^ the second part they exphcitly decline the last offer 
of the company. They say that if they can suCcceed with 
the Spanish government, thej^/ltq/^s on vessels and freight 
xtnll of course bejvithdrawn a the tisual custom* But 
ihey will tiot make one the condition of the other. And 
in the next sentence, they most unequivocally shew that 
they IukI abandoned all idea of holding the defendants to 
their supposed offer, and were only desirous of having it 
made in realitT. ^^ ff we make this settlement," «« the 
•* sooner we know the better." *VThe terms we ac- 
ceded to^ were very favound^le to the company." Each 
of these expre^ions indicates that they considered the 
former. transactions as f&vtn up; and that they had no 
idea of binding themsdves to a setdement, before they 
could inon;. whether the defendants would agree to make 
ope. 

Let us now consider the force and effect of the unsign- 
ed note of the 6th of September. The opinioii, of the 
court below, as expressed m the bill qf exceptions is, that 
after diis note mthtn^ remained to be donci but that the 
poUcy was setded and discharged. 

What sayt the note? 

Itbegms ny acknowkdfpng that there had beett a this** 
understandbff in the busmess, as respected the first pro* 
positions of me company, and by admitting that this mis- 
understanding was jusdy imputable to them ; for- it makes 
that the inducement upon which the directors express their 
willingness to accede to the plaintiffs' propositioiis. It 
doesjiot sav the directors have acceded^ nor even that they , 
do accede.^ out they are vAlUng to acceflfe.— And to what 
proposition \ To settle the policnr On the merchandize at 
Its per cent. Nothing is said doout when or where the 
risk shptdd cease ; nor about taking up the npte on the 
payment of one hal£ Is this the language proper for the 
final completion of a solemn ba^^n ? Th«y were willing 
to axxedc to aproposition i they go ootoapecli^ that pro- 

T 
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HsAtt position, and in spedfying it they leave out half the par- 
ft Anost tiviilars, especially that important one which the proposi* 
Tbe Pkotx- ^^ contained, the cessatiott of the ruL 

RA-NCE Com- It may be said that this is scrntiniung with hypercritical 
H^JIL a ^'^^^ ^ expressions of a k>ose note, the terms of which 
were not so accurately weighed; and whth was not 
drawn up by a special pleader. But it may be asked, is it 
just, rational, or proper that such unguarded immature 
notes as this, should by the solemn samtjonof law be 
adjudged to be of a force and obligation paramount to 
that of a policy of insurance ; an instrument, in the print- 
ed parts of wiiich, there is scarcely the cross of a I, or 
the dot of an i, but has had its comment and its adjudi- 
cation* Lord Mansfield has observed that the merchants 
seldom introduce a written clause into a policy, but it 
ends in a law-suit* And we are now told by Mr* yack* 
son that a succession of blunders, under the name of an as- 
sent of parties, is to overthrow the whole force and effect 
of an important instrument, which has gone dnx>ug^ the 
aiicible of three hundred years' experience. 

The parties never could intend that these inconsiderate, 
shapeless approximations to a settlement, should of them- 
selves operate as a final setdement* 

• At the dose of this note it is sud, ^ Messrs* Head & 
•* Amory will please to send tbe policy imtnetBately to be 
cancelled," and after it, " premium note due 12-15 Sept*'^ 
If nothing remmned to be done^ why were the directors 
so anxious to have the policy sent immediately to be set- 
tled I Why were they so accurate and precise ifa noting 
both the day, and the day of grace when the note would 
become due ? Why hai because they were sensible,' that 
the most important part of the business still remained to 
be done? Why but because they were conscious that the 
plaintiffs still had their option, either to send the policy 
to be cancelled, or to pay the note at its day of payment. 
Loose as these notes are ; hasty and inartificial as tt.eir 
language is,' some meaning must be given to their con- 
tents ; and when we see the defendants so solit itous to 
hslve the policy cancelled, and so puncdlious to mark the 
days of payment for the note, we can ^ve their words no 
possible constnic^on, importing on their part that the 
policy was setded ; that nothing remmned to be done* 



Digitized by 



Google 



FEBRUARY, 1804. 147 

Wc are still seeking for the time when this supposed Heap 

contract of dissolution . took effect. By all the laws in ^ Amomy 

the world but those of Mr. Jackson^ mutual premises ^^^ Provi 

are considerations of eaich other. dencb Imsd 



Both parties must be bound to the performance of their 
respective promises. One promise cannot be binding 
and the other remain invalid. To find this time we have 
sought in vain, through the i^hole correspondence of the 
parties. It is equally vam to seek it in the opinion of 
the court, which is, that nothing remained to be done after 
the said note of the. 6th September^ 1800. Plere also is a 
want of pre^ ision in convc)ing the idea of time, and it is 
a defect which lies in the nature of the thing. The words 
** after the said note of the 6th of September ^^^ are not a 
designation of time. Had the court said after the signing 
of the note, (and, as we conceive, all the ^romf^^^ of the com* 
pany ought by their charter to be signed,) the time would 
have been fixed at the date of the signature. But this they 
could not say ; the note is unsigned* Had the court said, 
after die writing of the note ; then the engagement of 
the company would have been contracted, not by the note 
of the directors, but by the hand -writing of the clerk* 
Had the court said after the delivery of this note, the 
question would recur, delivery to whom i And to Ivhom 
could it be but to the plaintifis i This would doubtless have 
altered the state of the question ; for if the reciprocal 
engag ments were binding only from the time of delivery, 
or notice of this note, then they were dissolved by an ex* 
temal event before they were formed. The whole super- 
structure had cf umbled to atoms. For the plaintiffs had 
received information of the loss of the vessel and cargo. 
I sav dissohed bef re they w* reformed; and the absurd- 
ity of the expression, is only tlie genuine inirror of the 
impossibility of the thing. 

The meaning of the court must have been, that the 
note of the directors on the 6th of September constituted 
the assent of the company ^^ as they considered the plaintiffs* 
letter of the 3d September as proof of their assent. The 
plaintiff then must be considered as having made their 
promise on the 3d, when they wrote their letter ; and the 
correspondent promise of the defendants as having been 
made on the 6th by the note of the directors. If so, the 
plaintiffs were bound from the 34^ and the defendants 
from the 6th of September. 
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. Hiuo The ptx>mi8e8 were not made at the same time ; both 

^^®*^ {larties were not equally bound ; for one was bound three 
Tbk PaoTx- chi)^ sooner than the other. Will it be said' that the offer 
9BVGB iNttr. and tUe acceptance must be considered as one transaction, 
BAWGE Com. because it was impossible it should be completed at once, 
PAMr. ^^ parties residing more than forty miles distant from 
each other ? This is an additional proof that the consum- 
mation of the thing, the cancdlmg of the policy, and the 
taking up of the note, w^s« and alone could be, the intent 
of the parties and until that was tCected the original in- 
struments must« in the nature of things, retab all their 
validity. 

Consider how unequal the situation of the parties was 
if the plaintiffs were boimd oh the 3d and the defendants 
pnl^ on the 6th. From the mometit the plaintifl^ became 
obhgated by the new engagement, the risk of the poUor 
was transferred from the defendants to them; yet their 
oUifi^tipn to pay the whole premium note had not ceased ; 
rior couid it cea; 3 un]til the defendants had decided whe- 
ther they would accept or reject the offer. On the other 
hand the defendants m>m the 3d of September must have 
been de facto released from all the risks of the polic>% and 
at the same tin^e entitled to recover the whole of the 
premium note fp M the plamti£b. During all ^is inter- 
val, the plamtiffs must have been at once liable to aU the 
risks of the policy, and to the paynient of the whole pre- 
mium, while the defendants- were discharged from die 
risk and entitled to the premhim. Is there any measure 
of equal justice or common equity which can sanction 
such a state of thbgs as thisf 

But this is not alL From the moment when die plain- 
tiffs sent their letter of the 3d September to the post-office, 
their promise was out of their power. - Accor^g to this 
system of justice, they had no longer the right or the 
power to retract from this offer. Their word and their 
proper^ were pledged; yet the defendsmts retained thi 
right of adhering to die policy and the premium, or of 
dissolving them on the t^rms of the offer. The plaintiffs 
were entirety at their mercy. The policy, it is true,' re- 
mabed in their hands uncancelled, but it had kst all its 
force tod effect. The unsigned note of the secretary^ 
like the ghost of paper money in M^Fingaly had turned 
It bapk to rags agam. But this was unknown to die 
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nlaiBt^ ; and before they knew it they had received in- Hba» 
foimatian of the loss, and had acquired a peifec( right to ^ ^^^*^ 
indemnity. The Pkovj. 



Hitherto the argument has proceeded upon the suppo- 
sition, that the plsuntifis' letter did really contain a certain 
proposal, and the unsigned note an acceptance of that 
proposaL It has been endeavoured to prove that even 
admitting this, they did not constitute an agreement suffi- 
cient to dissolve ihe policy. The necessity of fixing a 
i^e when the mutual engagements of the parties could 
take effect niust be obvious. The necessity of notice, to 
both parties, that the new engagement had superseded that 
of the policy^ must be equally dear. B\it neither the 
time nor the notice can be found, unidl after the perfect 
right to the indemnity secured by the polid^ was vested 
in the plaintifiis. 

Let us now consider the subject in another point of 
view. One of the prmcipal reasons which must always 
^ve a contract written and signed with deliberate solemni- 
ty a more powerfid sanction than a verbal agreement is 
its superior certainty. There is no mstrument reduced 
to a greater degree of certainty than a policy of insurance. 
It is a general maxim of law, as weU as an obvious dic- 
tate of reason, that every contract requires the same pow- 
er to effect its dissolution ' as to effect its creation. The 
whole system of law (bunded upon the statute of frauds 
is bulk upon the principle that a contract in writing, and 
signed by the, party contractmg the engagement, is more 
forcible mi bincUng in its nature, than an engagement ver- 
bally made, or a^eed to without being reduced to that 
fprm. The circuit court seems to have been of opinion 
that this supposed agreement of the parties; was some- 
thing more than a parol agreement; and indeed it did 
pass, whatever it was, in the form of letters and notes. 
but if certeAnty is one of the characters of a written conr 
tract, this was far from possessing that r^uisite. 

A written agreement, in (;ontemplation of law, as wdl 
as in the common understandmg of mankind, miist be a 
paper containing the whole meaning of the partie^, and 
signed by them, or at least by one ijf them. When the 
contract is altogether executory; containing merely pro-^ 
mise for promise, it seems equally to require the signature 
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Head of both, A policy of insurance, for instance, is signed 
* Amouy Q^iy lyy Qjjg ^f ^jjg parties, but that is because its existence 
The Provi- depends upon performance by the other. It oBrmmences 
sENCE Insu- only by the payment of the pr«:mium. It is difiicult to con- 
SANCE Com- ceive how a contract, which must be picked out piecemeal 
* "" from nine or ten letters and notes, and spliced by the verbal 
testimony of two witnesses in open court, can be consi- 
dered as a w itten agreement. 

If however these papers could be grappled and dove- 
tailed into an agreement, as between individucJs, we ask 
whether this can be done when one of the parties is a cor- 
poration aggregate ? By the principles of the common 
law, the promises of a corporation can be authentica- 
ted only by a record, or by their seaL By the charter 
of the Providence Insurance Company, the signature of 
their president and secretary are necessary to give validity 
to their polici'^s, and other instruments. The act of the 
company which constituted .as we are told, their assent 
to the, propositions of the plaintiffs, was done at a 
w$eily meeting of the directors. Yet of this act (in 
their own view highei* in its natui-e than the act of making 
a policy,) no record was made ; no instruments cjelivered 
to the plaintiiTs, or ever drawn up, excepting this note of 
the secretary, unsigned, undirected, and not even indica- 
tive of the subject to which it relates, otherwise than in 
the general terms of. " the business.^^ 

If the intelligence received by the plaintiffs on the 14tli 
of September y had been, not that the vessel was lost, but 
that she had arrived safe in Spain ; would the df fendants 
have been contented with half the premium r They must 
now say so to support their present ground ; but they 
would then have discovered that while the policy remained 
uncancelled and the premium note in their hands, something 
did remain to be done. They would have called upon the 

Claintiffs for payment of the whole note, and if payment 
ad been refused, would have sued them. What defence 
could the present plaintiffs have had against their action.^ 
Could they have produced ail this mass of evidence on 
their side ? Would not the company then have said, we 
never meant to consider these as the j'f/ifl/ transactions, and 
,you knew it ; we never entered so much as a minute of 
them on our'records ; we never did an act to authenticate 
them, as all our acts must be authenticated ; we consider- 
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«d ourselves bound until the policy should be cancelled, Rbas 
You knew we could not be bound by a written agreement, * Amokt 
uuless signed; and countersigned as our charter requires, th, Paovr- 
and you shall, not produce in evidence to discharge the dsnce Ivto^ 
debt you justiy owe us, these notes, which we purposely eahce Con- 
made irreffular, to prevent your supposing they could dis- 
solve the force of a previous contract* . ourdy the court 
would have admitted the weight of these objections. 

. They woul4 not have suiFered such shapeless nothings 
as these notes, to be shewn as the formal release of a cor- 
poration* The defendants ' might have added that the 
notes the^elves did not fully meet the propositions of 
the plaintiffs* It is true, they agreed to settle the policy 
9X25 per cent^ but they hdd' aot promised tQ deliver up 
the note. The plaintiffs therefore, could not have produ- 
ced these papers to prove the promise of the defdidant, 
and of course there was no consideration for the bargain ;; 
and the defendants would have said it was little less ttiaa- 
fraud, if the plaintiffs, after the arrival of their vesseL had 
attempted by such means to evade the payment ot half 
the premium note* The subject has been presented in 
this li^t to enforce the objection against these psrpers, at 
evidence of the qcts of a corporation. In point of equity 
the pase is infinitely stronger on the side of the plaintiffs, 
than it would have been on the side of the defendants. 
If it was an agreement at all the defebdants were not bound 
by it, until three days later than the plaintiffs, and when 
the company bound themselves, it was with the full know- 
ledge that the plaintiffs were bound too* The defendants 
did not r^mim from the 3d to the 17th of September 
without knowing whether the agreement was made or not* 

It has thus been endeavoured to prove that this transac- 
tion was not, and could not possibly be an agreement be- 
tween the parties, of force and effect to dissolve the obli- 
gations of the policy. 

'!• Because the object of the negotiation was to acf, and 
not to promise: to cariceij and not to make an agreement 
for cancelling. 

3. Because the business was transacted much too loose- 
ly on both sides, and especially on that of the company, to 
shew any intention to make a bargain, paramount in force 
to the policy* 
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3. Because it is impossible to fix any one time, or even 
any one day, upon which the agreement became binding 
on both parties. 

4. Because if understood as an agreement^ its operation 
was altogether unequal upon the two parties ; all the be- 
nefit being on one side, and all the burthen on the other. 

^ S. Because in point .of form it could not be an agree- 
ment ; one of the parties being a corporation ; and no 
authentication of its assent being given. 

In opposition to all this, what is said ? — ^That in agree- 
ments about insurance, the assent of the parties, to the 
doing of a thing, is in all respects as binding o^ the thing- 
done. 

As we apprehend the fallacy, upon which the defend- 
ants prevailed in this cause before the circuit court, lies 
in this opinion of Mr. Jacksony we shall examine it with 
some attention, and hope to shew that, in its only possi« 
ble application to this cause, it is a great mistake ; that 
in the most punctilious coiut of honour it would not be 
true ; and that, instead of according with the usage' and 
practice of underwriters, it is in direct opposition to the 
whole system of insuranccLlaw. 

In the first place the assent of the parties to the doing 
of a things must be founded upon a certain state of things 
and relations between the parties at the time when the 
assent is given. If before the thing is done^ that state of 
things is totally changed by external events, the basis oJF 
the agreement has failed, and the assent of parties can- 
not bind them, as much as the thing done. 

' I write to Mr. JacksoUy " Sir yoyxt word is as good 
as yoiir deed; so ia mihe.-UI have a ship at Newport 
that I wish to sell for ten thoustod dollars — ^will you buy 
it i If so, I will execute the bill of sale, and you shall 
pay me the money.*' Mr. Jackson answers me, " I will 
buy your ship on the terms you propose." After Mr. 
Jackson has written this letter, and before I receive it, 
my ship is burnt; Is there any court of honour which 
will say, because his word is as good as his.deed, that he 
is bound to take my bill of 8al(p of a ship which no longer 
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MdstB, when he gave me hn word to take my bill of Hsa9 
sale of a ship which did exist? Is there toy court of * '^y.^** 
equity which would decree that I should make the- con* thk Proiys- 
▼eyance, and that he should pay me the money •^— £ar« dexgb Ivtir 
mine to this poitU^ 5 rtnen 509^ 505, 414, 517, 526. *^-^«« C^*** 



PANY. 



Let us now apply the prin^ple to cases of insurance. 
Mr. JacksorCs testimony is, thaf this assent of par* 
ties to the doing of a thing is as binding as the thing 
done, in effecting insurance,, as much as in disiphar^ng 
a policy. 

Let us suppose that this whole heg otiation betweei^ 
the parties had been, not ta cancel, but to make a policy^ 

The phdntiffs' first letter to Brown and h>es would, 
have said, we want insurance for 10,000 dollars done oa 
the brig at and from xhtHavanna to Spmn* . The same 
risk has been insured here at 25 per cents what can you 
do it for at the Providence Insurance Company ?— Tney 
say, ^^ we will insure on the brig'zxA cargo 9X25 per 
cehtj but not conditionally.'* The plaintiffs mistake this 
for an offer to insure on the brig alone^ and write, ^^we 
accept this offer, and will send a premium note in due . 
tiine."-— On receiving this the defendams find there has 
been a mistake. They make a new offer, to insure the 
brig at 25 per cent^ and the cargp at another^ premium. 
' The plaintiffs on receiving this, say,* ^* we thought the 
matter setded ; we have insured on the cargo elsewhere ; 
we say again we want insurance on the brig* If we 
make this insurance we shall order the brig to sail at 
once, and the sooner we knvw^ the better." This is ex^ 
actly their letter of 3d September^ only supposing it was 
a policy to be made, and not a policy to be discharged. 

On the 6th kA September ^^t directors say, ^^ as there 
appears to have been a misunderstanding, we are willing 
to make insurance on the brig alone at 25 per cent, 
though we meant and expected to insure both brig and 
cargo. Messrs. H. and A. will please to send their pre- 
mium note immediately and we will have the policy- 
made.'' 

. Now put the case on both sides.— -wS^rc the plaintift 

u 
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receive this ilQte they have had information that their 
vessel, which they supposed at the Savanna, hadlsailed 
and was safely arrived in Spain* Before that insurance^ 
to which both parties had assented, could be done, there 
^as no insurance to do* Will any one say that the de» 
fendants could in such a case have recovered from the 

Elaintiffs the premium of a policy never made^ merely 
ecause it had been agreed to be made ? In what form 
of action either at taw or in equity could they have call* 
ed upon the plaintiffs to pay a premium upon an adven* 
ture known to be terminated before the risk could l>e 
incurred ? 



Again — Suppose that before the plaintiffs receive (his 
note, they hav^ had information that the vessel had sail* 
ed and was lost, what would the defendants have said if 
the plaintiffs had written them thus — ^^ Gentlemen, the 
Vessel you have agreed to insure is lost, we have never 
paid you the premium, nor even given a note for it $ 
but the assent of the parties to the doing of a thing is as 
binding as the thing done ; pay us 10,000 dollars for 
our loss.'' Would not the defendants have justly repli* 
ed ^^ you have never paid or secured to us our premium* 
before the transaction could be completed you knew 
your vessel to be lost. How can you call upon us for 
an indemnity we never undertook ?" 

The assent of the parties is so far from placing an 
agreement about insurance out of the reach of external 
events, that it does not, even in numerous instances, 
prevent the parties themselves from retracting. The 
contract oi insurance is perhaps of all others that of 
which the obligation most forcibly depends upon /^r- 
formancey i\ contradistinction to mere assent. To 
evince this, I will refer to a very ingenious writer upon 
die subject.— itfi/Zar, 110, 383, 434, 534. 

I have dwelt so entirely upon this third assignment of 
error, which appears to me to embrace the vitals of the 
cause, that I have nothing left to say upon the fourth, 
which is that if the evidence did prove a contract, it 
ought not to have been produced in this, but another 
action* 
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A% to the objcctiona of form ; the incomplete verdict . ^"^* 
of the jury— the inadmissibility of the evidence — the Jn^ ^®*^ 

capacity of a corporation to contract, but by instruments Tbs Paovs* 
peculiarly authenticated, and the insufficiency of this ©*nci Insu. 
defence to meet t/iis action ;— without feeling myself *^ p^^^^**' 
Authorised to abandon them, I hope I have wasted no 
time in maintaining them« But the pUuntiffsin this ac- 
tion are not only my clients, they ^re my friends. Their 
letters subsequent to the time when the dispute arose, 
;rery explicitly declare that they considered the whole 
proceedings as mere communications^ and that they nev* 
er considered themselves or the company as discharged 
from the obligations of the policy^ and of the premium 
Bote. I have therefore been anxious to shew tnat upon 
principles of law^ of jwttice^ of equity and of honour^ 
their opinion was well founded ;-— that the policy was 
not discharged— chat they were ai^d still are entitled to 
the indemnity, which they had purchased with so heavy 
a premium ; and of course that there was error in the 
proceedings and judgnjient of the circuit court. If the 
object of the parties, to cancel conditionally the policy, 
was never completed — if the company, by their egre- 
gious mistake m the first instance, and by their dilatory 
proceedings in the last, were the real cause why it ^ as 
never completed, it seems to me they have no reason to 
pretend that the plaintiffs ought to be bound by an unfin« 
ished project of settlement which cannot be carried into 
t%ft without discarding the most established rules of 
law,t and the most unequivocal dictates of equity* 

Hunter^ contra* 

The. question is, was there a bargain made? Does 
the correspondence prove an agreement I 

The objection co.the form of the verdict is cured by 
the act of congress, oi 2Ai\h September^ 1789. VoL 1^ 
p. 72, J 33. 

1 • It is objected that there can be no contract, becailse 
it is hot under the corporate seal, nor signed by the pre- 
sident and countersigned by the secretary^. 

If the intention of the parties is clear, and the sub- 
stance of the agreement has been reduced to writing, it 
IS sufficient. 
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HEAto The doctrine that a corporauon cannot act but by iti 

Am®** geal, 'may answer for the transactions of Bishops^ De ns, 
Thk Provi- 2Uid Chapters, Abbots andMonks, but according to mod- 
to KGB lirsu- ern decisions, does not apply to mercantile corporations, 
«ANCB Com- anj mercantile transactions. — 2 jBac. Ab. 13. Gwillim^s 
FAWT. £ditioni The bank of jBn^ii/ik/, the £a*f-//w/ia compa- . 
ny, and similar corporations may, by an agent, make 
promissory notes, draw and accept bills of exchange, 
and make all kinds of contracts and promises, like natu- 
ral persons. It will be presumed tnat the authority so 
given to the agent is matter of record, or under the cor- 
porate seal. 

The Providence Insurance Company are, by their 
charter, empowered to make policies, and ^other instru- 
ments without seal. The second section declares ^^ that 
*^ all policies of assurance and other instruments made 
*^ and Signed by the president of said company, or any 
^ other officer thereof^ a* cot ding to the ^ordinances, bye-^ 
f* laws, and regulations of sai^,. company, or of their' 
^^ lK>ard of directors, shall be good and effectual in law, 
*^ to bind and oblige the said company to the perform- 
^^.ance thereof in manner as set forth in the constitution 
^ of said company herein after recited and ratified.'' 

The 5th article of their constitution provides, that 
** The directors shall meet statedly once in every week, 
^^ and at such other times as die-president^ or board 6f 
'^ directors^ shall thibk necessaf}'* The president with 
^ two directors in rotation shall assemble dailyk the in- 
^ surance office for the dispatch of business, agreeably 
^^ to the rules and regulations of the gtncral meeting of ' 
** stocUiolders, and of the board ot directors.** ** The 
^^ preradent with the two directors in rotation^ shall have 
^JuU power and authotity^ in behalf of the company ^ t$ 
** maie nmrances upon vessels and property laden there^ 
^ in^^^ And all policies thereon shall be subscribed by 
" the president^ ais president of the Ir evidence Insurance 
** 'Company, and countersigned by the secretary i and 
'^^ the president and committee of attending directors shall 
^ ascertain and agree for the premiums, and the secu* 
** ritv of the payment thereof, as they shall think prop- 
<< er." ^^ All losses arising on any policy,«ubscribed as 
^^ aforesaid, shall be adjusted by die president andboard 
* of dircxtors.'' 
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If the great object of their 'nstitution may. be accom- HtA> 
plished without seal, it fortiori mny the mesiins for at. «AMORr 
taining that object ; omne tnajus cofitinet in se rninus.^-^ xnr Pkovi^' 
The provision in the charter that they qiight make poli«% c»^ pi Ik»w 
cies and other instruments without Seal, was introduced ^^^^[Ji'^' 
for their ease and benefit ; but it would be of no advan- 
tage to them if all their preliminary acts must stiU be 
under \ht corporate seaL 

8* As to the rule eo Kgaminetkc. it does not always 
apply to mercantile instruments. A charter party may 
be cUssolved by parol. Abbot on Shipping 2G0. Atid less 
soleiiinity is required in dissolving than in completing 
a mercantile contract. However strict the rule may be 
at law in other cases, yet it does* not prevail in equity ; 
and ill questions of insurance, which is a contract foun- 
ded upon broad' equitable, principles, courts of common 
Jaw aire bound by die saihe rules of decision as courts of 
equity. Farij i. 

But in the present case die agreement to dissolve the 
pdiidf itBB made by die same authority which made the 
poliqr. By the constitution of theXompany the Presi- 
dent and two Directors have power to make insurance ; 
and the agreement to dissolve was idso by the President 
and Dtreetofs. . The note of the 6di oi September yr2m 
in the hand wridng of the Secretary, who was acknow* 
ledgedby bodi parties as the authorised agent of the 
Conipany to signify their assent, nd wa^ by him deliVi^ 
ered. to. Brown V hea^' the authorise.d ageiltis 6t the 
plaintififs. Itcontains the names -of the Directots, and 
purports to be by their authcMity ; and although the au- 
thority of the Secretary does not appear to be under the 
corpiimte seal, or on record^^ yet it is. to be presumed 
that he wat so appointed. Thus in the ca^ of Rex^ t>n 
Big^^-Z P. WilUama 419v which Was an indictment fb^ 
erasing an Indorsement from 'a note of the Bmk of I*mg- 
land signed by one Adams^ their cashier, it was conteiided 
that it was not a note of the bank, because not under 
the corporate seal, and the jury found ibs» Adams wi^ 
not authorised by the bank undier their seal t6 sigh notes . 
for diem, but was entrusted and employed by diem for 
diat purpose. Upon that indictment die* prisoner wais 
epnvicted ; irhl^h shews that evto in a capital ease it 
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wikB licild dial ^.. Corporation aggregate maf act fajr am 
afig^at although not audiorised ttn4er the corporate aeaL 

But'thef plamtiflb have, bjr fheir bi^ of ezcefrttoiiay 
admitted the note of the 6th of September ^ to be tkt an* 
swer of f^ Company to their letter of iM 3d, «nd diere- 
fore cannot now deny the authority of the Secretary*--* 
Mspiiuust^s ReporU^ Nital v* Jnm. 

If the defendanta had insisted upon the whole pre* 
mium, this correspondence would-^lunre been a complete 
defence' for the plaintiffii. 

It is not necessary that the note should have been 
signed* Their charter authorises the Company to con* 
tract without signature* Signaiture , is required only to 
policies and other instrufnents* It is not contended that 
this correspondence can be called an instrument, and yet 
it may be evidence, of a contract. Even under the stat* 
ute of frauds if^^hich requires a note in yrritmg signed hy 
the party charged, it is not necessary that the signature 
should be at the bottom of the note. U is sufficient if 
the name of the. party be written by him in any pa)rt of 
it. 1 Ppwel on Con$ractSj 286* 

It has been said that mutual pron&iiBes must be made 
at the same time or both will, be nuda pacta. This is 
true, .but not applicable to the'case. In making an figree* 
ment it is nqtnecess^ury that the proposition on one part, 
and the assent on the other^ should oe both made at the 
same .time. The assent may be ei^er precedent^ con^ 
eomitant^ ornstsepient^ 1 Potvell^l^U 

3. It is objected that the intention of the parties was 
not to contract, but to act ; that there was no agreement^ 
«m4 that the correspondence amounts only to an inc6m«» 
plete negotiation, for cancelling the policy. 

Nothing more is necessaiy to make an agreement or 
contract than the assent of both parties. In this case die 
plaintiffs requested and the defendants gave their assent. 
The assent of the plaintlfis was precedent, and required 
nothing more to be 4one on their part. When the de- 
fendants assented to the proposition of t)ie plaintifis, this 
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htirgsin was closed, and neithcrcould retract. Nothing . 'J.*^* 
more was necessary to be done : or if any thing remained, * A Moar 
it was only what ought to be done according to the agree- tre Pro vi. 
ment, and therefore it is to be considered as if done. bbnce Insu 



If notice was necessary, it was given to Brown £s? 
IveSy the agents of the plaintiffs, and Yrom that time at 
least, the bargain was finished. 

There is no objection in the record to the testimony 
of Mr. Jdckson. It was only evidence of the usage and 
custom of underwriters in this country r and it is every 
day's practice to produce witnesses as to the custom of 
merchants, and the usages of trade. 3 Keb. 444. Stanley 
V. Ayles.^^2 Strange* 1000. Lumley v. Pahner**^Abboty 
133, 14D. 

As to the citations from Millar^ they apply only to 
the commencement of a contract of insurance, not to its 
dissolution ; and we hope our case is to be decided by 
JSnglish law, and not by Scotch metaphysics. 

But even if we go to the Civil la^r, here was the pre- 
cise form of a Roman stipulation. Promtth I Promit* 
fo^'^ponden 7 Spondeo* 

Jfartiny on the same side* 

The question is, what was excepted to 6n the trial. 

'The letter of 21st of August^ which was the beginning 
of the correspondence, was admitted by the plaintiffs to 
be read* The other letters were in answer, and were 
only a continuation of the correspondence and therefore 
were properlr admitted by the court. There is no ob- 
jection, in tne bill of exceptions, to Mr. y^ci^on'^ tes- 
timony. He was examined only to the usage of insu- 
rance companies, and as to the manner in which such 
agreements are considered among underwriters. That 
this is usual appears from the case of Henkle v. jRoy^ Ex. 
Assurance Company^ 1 Fez. 317. which case also states 
the principle, that equity will consider that as done, 
which ought to be done. In mercantile cases the rule of 
law is the same as that of equity. 5 T. H. 229, Tooie v. 
Kollingxvorth / £iiller^s opinion* 
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k A^dLr ^^^^"^ ^ *'* ^^^ *« a^entft of the pliiatifia, and 
Y are to be considered as the plaintifis themselves. 

The Pro VI. 

»ENc« Insv. The words of thejuote of September 6th are not in die 
BAMcs Com- f^j^uj.^ tense, as has been alleged, but in the present* 
They are " The Directors arewiUingJ* 

The last words of the note, mentioning the time when 
the preihiam note would become due', are relied upon« 
But they prpve noting, because at all events thepuin* 
tiSaf w^re b6und to provide for half of that note,*a£nd. 
therefore it was proper to give them that information* 

The words of the learned Judge who tried the cause, 
are that ^^ nothing remained to be done after the said 
^^ note of the .6th of September^ 1800, to diiBcharge said 
^^ policy ; but that the same ought to be considered as 
^^setded and terminated in consequence of the plaintiiTs' 
^ proposal and the subequent agreement thereto on the 
^^ part of the defendants, as contained in said correspon* 
**dence.** 

We admit that notice of accepting a contract must be 
in reasonable time* But the rule respecting bills of ex* 
change, as to the shortest possible time, does not apply. 
It was the duty of Brawn &? Ives to have had some 
person at tVieir counting-house to receive the answer and 
transmit it to the plaintiiFs ; and the absence of M r. 
Brown cannot be imputed sis laches to. the defimdants. . 

The time when the contract was complete was when 
the note of the 6th was delivered at the counting-house 
of Brown 6? Ives* 

The effect of that note was to discharge the plaintiffs 
from one half of the premium-note, and if the vessel had 
arrived safe, the defendants could have recovered only 
the other half. 

Pothiery in his treaiiseon Obligations^ voL tmp»4(f 
5, defines an agreement to be ^^ the absent of two of 
^'fm'ore persons, to form an engagement between them, 
^ or to dissolve or modify one already formed. Duoruni 
** velpluriwn in idempfacitum consensus**^ ^ A contract 
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" includes a concurrence of the will of two persoi^ %t H«ad 
*' least, one of whom makes, and the other accepts the ^ Ampkt 
" promise." In the present case the assentof the plain- xh» Provi. 
tiffs is proved by their continued anxiety and wish to dfncb ixsu- 
have that done which the defendants at length agreed "-^w^m Com. 
to do. 

JfasoTtj in reply. 

The question upon the merits of this case is very 
simple. Does the evidence prove a contract to cancel 
this policy ; or does it only prove a negotiation on foot, 
with a view to that subject, not terminated i 

We hold the latter. 

Brown Csf Ives were not the agents of the plaintiffs, 
but only the instruments of communication. They had 
no ppwer to contract, and the defendants knew it. .As 
well may the postman who carries the .letter be called an 
agent. 

The plaintiffs' letter of 21st of August contain^ no 
proposition ; but merely asks for one. 

The first offer is made in die note of 26th of ifti^gi^^, 
signed by the Secretary. 

The letter of the plaintiffi of 28th accepts what they 
mistook for the real offer. But the reply of the Presi- 
dent, of September ist corrects the mistake and makes 
a new offer, and rejects the terms contemplated by the 
jplaintiffs. Here then the thing ends. Did. the plain- 
tiffs' letter of the 3d renew the proposition ? It contains 
no proposition ; nor does it authonse Brown &f Aes to 
make one. It is merely .a letter of complaint. 

They say " if we make this settlement^'* thereby clearly 
.shewing that thev reserved to themselves an option to 
renew the negotiation or not, as they should Judge 
proper. The iform-eatea state of the ship is alleged 
9s the reason fior their hope that the Sptmish government 
would permit them to terminate the voyage at the /Ta- 
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vanna ; not that the defendants would permit them to 
cancel the policy. 

Suppose then the letter of the 5d oi September as out 
of the question, would the note of the 6t}i make a con- 
tract, the former neg^otiation having ended? The re- 
newal, or acceding by the defendants to a proposition 
which they had before refused, and, which the plaintifTs 
considered as rejected did not jrevive the proposition of 
the plaintiJBFs, (if such it may b^ called) contained in their 
letter of the 28th of August p and, they could not' be bound 
without a new assent. 

The case is analagous to that of Cooke p. Oxley^ 3 T. 
J?. 653. where Oxley having proposed to sell to Cooke 
266 hogsh^slds of tobacco at a certain price, gave him a 
certain time, at his request, to determine whether he 
would buy them or not. Cooke^ within the time, deter- 
mined to buy them, and gave notice Aereof to Oxley ; 
yet Oxky was held not lis^e in an action for not deliv* 
ering them ; for Cooke not being bound hy the original 
contract, there was no consideration to bind Oxley. 

Thus far on the effect of these communications as 
between man and man. We shall now endeavour to 
shew that the defendants have done nothing in the course 
of this negotiation which was binding on them, and 
therefore the plaintiffs cannot be bound on their part. ^ 

It is not pretdbded that a simple contract cannot be 
dissolved by a parol agreement ; but we say it must be 
such a parol agreement as will bind both parties. 

The note of the 6th is neither an act, nor a declaration 
of the Company. All the powers of a corporation ag- 
gregate are derived either from the common law, or 
from statute law. By the statute the seal is dispensed 
with, biit other solemnities are substituted, with which 
they must comply. They can act as a corporate body 
only in the mode prescribed. There is no law or bye- 
law which gives authenticity to such a note. The Presi- 
dent and Directors may speak as natural persons, and 
say what they will* do in dieir corporate capacity, but 
they cannot bind the corporation but by the means pro- 
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vided by law. They majr make pretitninaiy arrange- HaA9 
ments, bufthey can conclude nothmgv That this was * Auomir 
^eir own understanding is evident by their not liaving ^un Pbo^x* 
made any redbrd of these transactions upon their books, dsvcb Iirtv^ 
an4 leaving every thing upon this loose, unsigned, note »a.wce^^om. 
of dieir Secretary* 

It Kas 'been said that sthere was no exception to the 
testimony of Muyactsan ; but the fact is not so*. ' Th^ 
words of the bill of esceptionii are ^* whereu{)on the 
^ counsel for the said Jffeeid & Ajnory did except to tiie 
** aforesaid evidence,^' which includes the whole evi- 
dence offered on the part of the defendants. 

Customs are of two kinds ) general and special* The 
latter only are the proper subject pf oral proof : but thai 
they must be proved by facts, and not hy opinioniu In 
this (^ise the testimony was not as to fact or opiiuon, but 
sui to the law. 2 Burr. 1216. 122a EJB^ 9. £. L 
Company* 

February 2Sth. MarbbaZ'L, Ch. J« delivered tiie 
opinion of the court. 

This is a declaration, on a policy of insurance, and 
die only question in the case is, whether the policy was 
vacated by a subsequent agreement between tiie parties. 
This question depends entirely on the legal operation of 
certain written communications between them, which 
appear in tht record. 

Messrs. Head &f Amory of Boston had obtained in- 
surance' through their cqrrespondents, Messrs. Brown 
& Ives of Providence^ on the cargp of the Spanish bri|{ 
tiie Nueva Empressa^ at and (rora Mdaga to Vera Cruz^ 
and at and from thence to her port of discharge in Spain. 
An insurance was afterwards obtained on the bng, at 
and from Cuba^ (she having been chased into th^ Ha^ 
vannm by British cruisers,), to her port of deliveiy in 
Spain. 

The vessel hAvingbeen detained in port, closely Hvatch- 
ed by cruisers till she w^s worm eaten. Head Amory 
became desirous of terminating their risk at the JSTacpon- 
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Hbab noy which could only .be effected by permiMicm of the 

Amoay government at that place, which was not to be obtamed 

The Proti- hut with considerable expense. They Aerefore appUed 

benoB Insu- t(> the insurance company, through their corresponderits, 

^^tlJ^"^^' ^^^^*^^ *^*» by a letter dated Boston^ the 21st August^ 

1800, to know whether a conditional permission could 

be obtained from the underwriters, t6 terminate the 

voyage at the ^aoamui, provided the consent of the 

^vetnment could be obtuned; and if so, on whi^ 

terms that conditional, permission would be granted* 

The underwriters refused to make any conditional 
agreement, -but offered to vacate both policies on terms 
mentioned in a letter signed by their presidents Mis* 
understanding the letter as a proposition for vacating the 
policy on the cargo only, the terms proposed were ac- 
ceded to, and a letter was written from Head (^ Amory 
to Brown & /b««, declaring their acceptance of the pro* 
position, understood to be made by the insurance com- 
pany, in such a manner as very clearly .to shew the mis« 
take under which it was written. On seeing this letter 
the inisapprehcrnsion of the parties was discovered and 
explained, and the agreement considered as not being 
made ; at the same time a new proposition was made 
for settling both policies. To this letter declining abso« 
lately any agreement respecting either policy singly, and 
proposing specific terms on which they would settle 
both. Head Sf Amoty returned an answer dated the 3d 
of September 1800, which was addressed to Brown &? 
Ivesy and is in these words. — -fSee antep. 131 .J 

This letter was laid by Brown £<? hes before the com- 
pany, and their secretary returned the following note 
without a signature. 

tSee the note of September 6ih, iSOOr'-aniep. 132. J 



This note was forwarded by Brown h Ives^ to Me 
Head'h, Amory y but before tfiey received it, intelligenoe 
came to hand that the Nueva Empressa had sailed frons 
the Haoanna^ and had been captured, and wa»c6ndemn» 
^ as a prize late in the month of Augtut. JSeadh 
Amory tbericfore insisted on their policy^ 
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Everything respecting the delays in the cominunic«F Hbab 
tions, is laid out of the case, because' they do notap- ^ Anomr 
pear tb the court in any manner to affect it. , xhs Provi- 

Richard Jackson the President df another Marine In- *awc« Com- 
surance Company, was also examined and testifi^ that '^w* 
in effec^ng insurance, or settling a policy, or making 
any adjustment or agreement about insurance, the assent 
of the parties to doing a- thing was in all respects as 
binding on the parties, as the thing done, accorcUng to 
the usage and practice ai(nong underwriters. 

Upon this testimony, the court instructed the jury 
that the agreement to cancel the policy for the cargo, 
was fully proved, and they ought to find for the deflbn- 
<]tats on that count. The jury accordingly found bxt 
the defendants, and the plaintiffs have sued out a writ 
of OTor to bring the cause into this court. 

The opinion and instructions of the judges of the cir- 
cuit court to the jury aire said tor be erronepus; b^ctase, 

.^ Hie eommuni^adons which have been cited, do not 
import a contract. They were negotiations preparatOTy 
to aa agreement, but not an agreement itself. 

The letter of the 3d of September y certainly manifests 
some degree of disappointment, at finding thsU the 
agreement supposed to have been concluded, had not 
really been made ; and also proves their opinion that the 
negotiatioa was' not absolutely brpken off, but was yet 
pending. . ^^ If we make diis settlement say they« we 
shall make every effort by money imd interest to have 
die .adventure terminated at the Havanna^ and the soon- 
er we know the better.** "The terms we acceded to 
were veiy favourable to the company, as it was paying 
them atthe rate of 35 per«cent for die outward premium.*' 

Yet the letter contains no direction to make any'' spe- 
cific proposition to the company, and may be construed 
either as a met-e inquiry, whether the company would 
cancel the policy for^e insurance on the cargo singly, 
on the terms which had before been understood to have 
been offered, or as a new and positive proposition, the 
acceptance of which would complete the contract. 
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Head It is also very questionable, whether die unsigned' 

A^o*^ note delivered by the secretary is such an acceptance as 
Th* Pro VI. to form, when taken with the letter of the Zd ot Septem^ 
DENCB Imsv- ber^ an absolute agreement obligatory on the company* 
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It is a genera) rule'that a corporation, can only act in 
the manner prescribed by law. When its agents do not 
. clothe their proceedings with those solemnities which 
are required by the incorporating act, to enable them to 
bind the company, the informality of the transaction as 
has been very properly urged at ue bar, is itself condu- 
cive to the opinion, that such aict was radier considered 
as manifesting the terms on which they were willing to 
bind the company, as negotf ations preparatory to a con* 
elusive agreement, than as u contract obligatory on both 
parties. 

The communications stated in die record, lead to an 
event which might have been* so readily completed, that 
it might have been, and probably was, supposed unne- 
cessary to pass through the previous solemnities of^a 
contract ^binding themselves to do that which, if really 
the wish of both parties, might so speedily be accom* 

{lished; so short a space of time was requisite to 
ave the policy delivered up and cancelled, that the 
forms of completing a contract to cancel it might have 
been deemed useless. On this account, and on account 
of the known incapacities of a body corporate to act or 
speak but in the manner prescribed by law, it may well 
be doubted, whether communications which between in- 
dividuals would really constitute an agreement, were 
viewed by the parties before the court in anv oiher light, 
th^ as ascertaining the terms on whicn a contract 
might be formed. 

This course of reasoning relative to the intent of the 
parties^ is plainly founded on .the idea that the note of 
the 6th of September^ is in its legal operation a mere in- 
formal paper, which may perhaps amount to notice of 
an act, if such act was really performed, but which is 
not in itself an aict of any le^ obligation on the com- 
pany. That if the proposition contained in the letter 
of the 3d of September^ had been regularly accepted, 
thi.s note might possibly have been considered as notice 
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of that aceeptanee, but is not in itself an acceptance. . Heab 
If thif idea be incorrect, so is the Teasoning founded on ^ Amosy 
it. If it be correct^ then it follows that no contract was xhs Pbovx- 
made, because the proposition of the 3d of September^ dbncs Iksu- 
if it really was one, was not accepted by the company ^^^^^^2^^* 
before it was withdrawn by Head 6? Amory. This 
leads us to inquire. 

Whether the unsigned note of the 6th ot September, 
be a corporate act obligatory on the company. 

Without ascribing to this body, which in its corpo- 
rate capacity, is the mere creature of the act to which 
it Owes its existence, all the qualities and disabilities 
annexed by the common law to ancient institutions of 
this sort, it may correcdy be said to be precisely what 
the incorporating act has made it, to derive all its pow- 
ers from that act, and to be capable of exerting its fa^ 
culties only in the manner which that act authorises. 

To this source of its being, then, we must recur to 
ascertain its powers, and to determine whether it can 
complete a contract by such communications as are in 
this record. 

The act after incorporating the stockholders, by the 
name of the Providence Insurance Company^, and ena- 
bling them to perform by that name, those things which 
are necessary for a corporate body, proceeds to define 
the manner in which those things are to be performed. 
Their manner of acting is thus defined. ** Be it fur- 
ther enacted, that all policies of assurance and other in- 
struments, made and signed by the president of the 
said company, or any other officer thereof, according to 
the ordinances, bye-laws and regulations of the siud com- 
pany, or of their board of directors shall be good and ef- 
fectual in law, to bind and oblige the said company to the 
performance thereof, in .manner a^ set forth in the con- 
stitution of the said company, herein after recited and 
ratified.'* 

An instrument then to bind the company, must be 
signed by the president or some other officer, according 
to the ordinances, bye-laws and regulations of the com- 
pany, or board of directors. 
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Head A contract varying a policy, is as much an instrument 

& Amory ^ ^^ policy itself, and therefore can only be executc;d 

Turn Pkovi- *^ ^^® manner prescribed by law. The force of ihc po- 

PENcs Insu- licy might indeed have been terminated by actually (sn- 

MANCB Com. celling it, but a contract to cancel it is as solemn an act 

Z^jL^y as * contract to make it, and to become the act of the " 

company, must be executed accdrding to the forms, in 

which by law they are enabled to act. 

The original constitution of the company, which is 
engrafted into the act of incorporation, does not aid the 
defendants. That agreement does not appear to dis- 
pense with the solemnities which the law is supposed to 
require. It demands the additional circumstance that 
a policy should be countersigned by the secretary. 

It appears to the court, that an act not performed ac- 
cording tp the requisites of the law, cannot be consider- 
ed as the act of the company, in a case relating to the 
formation or dissolution of a policy. 

If the testimony of Mr. Jackson is to be understood, 
as stating that an assent to die formation or dissolution 
of a policy, if manifested according to the forms re- 
quired by law, is as binding as the actual performance of 
the act agreed to be done, it is probable that the practice 
he alludes to is correct. But if he means to say, that 
this assjent may be manifested by parol, the practice 
cannot receive the sanction of this court. It would be 
to dispense with the formalities required by law for 
valuable purposes, and to enable these artificial bodies to 
act and to contract in a manner, essentially different 
from that prescribed for them hy the legislature. 

Nor do the cases which have been cited by the gen- 
tlemen of the bar appear to the court tp apply in prin- 
ciple to this. 

An individual has an original capacity to contract 
and bind himself in such manner as he pleasies. For 
the general security of society, however, from frauds 
and perjuries, this general power is restricted, and he 
is disabled from making certain contracts by paroL 
This disabling act has received constructions whicn take 
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out of its operatioit, several cases not within tlie mis- Haav 
chief, but which mi|^t very possibly be deemed within ^ Amokt 
the strict letter of me law. He who acts by another tbs P&oti* 
aces for himself. He who autho|*ises smother to make dckc's Imsv- 
awriting^for him, makes it himself; but ii^ith these bo- *^^^^.^^^ 
dies which have only a legal existence, it is otherwise. 
The act of incorporation is to them an enabling act ; it 
, gives them all the power they possess ; it enables them 
to contract, and when it prescribes to them a mode of 
contracting, they noiust observe that mode, or the instru- 
ment no moYe creates a contract than if the body had 
never beep incorporated. 

It is then the opinion of this court, that the circuit 
court erred in directing the 'jury, that the communica- 
tions contained in the record in this case, amounted to 
a contract obligatory on the parties, and therefore, the 
judgment must be reversed, and the cause remanded for 
a new trial. 

Chase^ ymtice.-^l concur with my brethren, as to the 
operation of the testimony given by the Providence In- 
surance Company in evidence to the jury, and that it 
created no legal obligation on the company \ but I am 
afso of opinion that the testimony given by them in 
evidence was inadmissible^ and that the circuit court 
ought not to have permitted the same to have been given 
in evidence to the jury. 

The judgment of reversal was as follows, viz. 

This cause came on to be heard on the transcript of 
the record of the circuit court, and was argued by 
counsel ; on consideration whereof, the court is of opin- 
ion, that there is error in the proceedings and judgment 
of the said circuit court in this, that the court gave it 
in charge to the jury, that the several written papers in 
the record contained, and the testimony of Richard 
JacksoHy m the said record also stated, did in law 
amount to full proof of a contract entered into between 
the plaintiffs and defendants, which was obligatory on 
both parties, whereas it is the opinion of this court, that 
the instruments of writing and testimopy aforesaid, do 
not in law amount to a contract. It is therefore con- 
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llBAD sidered by the court that the judgment aforesaid be, for 
I ^ Amort ^j^j^ cause, reversed, and annmled, and that the cause be 
Tbb Provi- remanded to the said circuit court to be again tried, 
D.BvcE Iirsv- with direction that the testimony, in the said record con- 
^*^.^5^**' tained, does not amount to evidence of a contract con- 
cluded between the parties, and that the defendants do 
pay to the plaintiffs their costs. 




LITTLE ET AL. v. BARREME ET AL. 

ON the 2d of December^ 1799, the DanUh brigantine 
A oommander Flying Fishj was captured, near the island of Hispanioh^ 
of a ship of ly the United States frigates Boston and General Greene^ 
Ini^StMu ^ ^P^** suspicion of violating the act of Congress, usually 
ebbing hu'in- termed the non^intercourse laxv^ passed on the 9th of 
gructions February 1799, FoL 4. p. 244 j by the 1st section of 
SdtttofthT^ which it is enacted, **That from and ^er the first day 
United Seaten^ ** of March next no ship or vessel owned, hired or em- 
actt at his pe- *^ ployed, wholly or in part, by any person resident 
ril If those a within the United States, md which shall depart there- 
^^^^^c^ ** from; shall be allowed to proceed directly, or from 
warranted by ^^ any intermediate port or place, to any port or place 
law he is an- *^ within the tjerritory of the French republic, or the de- 
ST*'*'^^ to " pendencies thereof, or to anyplace in the WesUiidies^ 
ony i^on in- *' ^^ elsewhere under the acknowledged government of 
juredjy their ** France^ or shall be employed in any traffic or com- 
^jj*^*®"^ • " merce with or for any person, resident within the 
9th*ofFeAnto- " jurisdiction or under the authority of the French re- 
17, 1799, did "public. And if any ship or vessel, in any voyage 
not authorise ** thereaft^ commencing, and before her return within 
^•^^'^P- " *® United States, shall be voluntarily^ carried or suf- 
seas of i^ ** fered to proceed to any French port or place, as afore- 
vessel sailing " said, or shall be employed as aforesaid, contrary to 
"ttorT. ^^'th* " ^^^ intent hereof, every such ship or vessel, together 
^denofthe^ *' with her cargo, shall be forfeited; and shall accrue. 
President of ** the one half to the use of the United States, and the 
the United ** other half to the use of any person or persons, citizens 
^iSfy^ " ®^*^ United States, who wiU inform and prosecute for 
such a smure. ^^ ^^ same ; and shall be liable to be seized, and may 
Qpcfe^ idieth. ** be prosecuted and condemned, in any circuit or district 
^27^<f ** court of the Umted States, which shall be holden with- 
cuse fiom**" ** "* or for the district where the seizure shall be made.^* 
damages ? 
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And by the 5th i^ection it is enacted^ 

" That it shall he lawful for the P esident of the t/ni- 
^^ teJ Stdtesj to give instructions to the commanders of 
^^ the public armed ships of the United States^ to -stop 
^' and examine any ship or vessel vfihe United States 
^^ on the high sea, which there may be reason to suspect 
^^ to be engaged in any traffic or commerce contrary to 
^^the true tenor hereof ; and if, upon examination, it 
^^ shall appear that such ship or vessel is bound or stul- 
" ing^ to any port or place within the territory of the 
^^ French xcpuhlic^ or her dependencies, contrary to the 
^ intent of this act, it shall be the duty of the comman- 
^^ der of such public armed vessel, to seize eveiy such 
^ ship or vessel engaged in such illicit commerce, ^nd 
^^ send the same to the nearest port in the UnitedStates ; 
^^ and every such ship or vessiel, thus bound or sailing f 9 
" any such port or place, shall, upon due proof thereof, • 
^^ be liable to the like penalties and forfeitures, as site 
^^ provided in and by the first slctioii of this act." 

The instructions given in consequence of this section, 
bear date the 12th of Marchy 1799, and are as follow : 

" Sir — Herewith you Will receive an act of Congress^ 
*'^ further to suspend the cammercial intercourse betwe^ 
" the United States and France, and the dependencies 
'' thereof the whole of which requires your attention. 
^^ But it is the command of the President, that you con^ 
^^ aider particularly, the fifth section as part of your. in^ 
^^ structionsy and govern yourself accordingly. 



" A proper discharge of the important duties enjoined 
on you, arising out of this act, ^ will require the excT" 
cise of a sound and impartial judgment. You are not 
only to do all that in you lies to prevent all intercourse, 
whether direct or circuitous, between the ports of the 
United States 2CdA those of France and her dependen- 
cies, in cases wher^ the vessels or cargoes are appa^ 
rently, as well as really, American, and protected by 
Jmrrican papers only ; but you are to be vigilant that 
vessels or cargoes, really American, but covered by. 
Danish or other foreign papers, and bound to, orfrom^ 
French poits, do not escape you 
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^^ Whenever, on Jtistsuspiciani you send a vessel into 
f^ port to be dealt with aceording to the a£prementioned 
^^ law, besides sending wi|^h her all her |)a];>ers, send all 
*^ the evidence yor can obtain to support your suspicions, 
^^ and efFeci iier condemnation* 

" At tlie same time that you are thus attentive to fulfil 
*' the objects of the law, yoti are to l>e extremely careful 
" notiofiarrass^ or injure the trade of foreign nations 
** ivith whom we are at peace^ nor the four trade of our . 
" own citizens.^^ * 

In the district court of Massachusetts^ the vessel and 
cargo- were ordf^red to be restored,, without damages or 
costs. Upon the question of damages, the honourable 
yudge Lowellj delivered the f6llowing opinion. 

*^ This libel is founded on the statutes of the United 
^ States^ made to suspend the commercial intercourse 
^^ httwetn^e United States ^oiA France^ andthedepen- 
^^ dencies thereof. The libellants not having produced 
*' sufficient proof to bring this vessel and cai*go so far 
" within the provisions of these statutes as to incur a 
" forfeiture thereof, the same has been decreed to be 
** delivered to the claimants. 

" The question remaining to be decided is, whether 
" the claimants are entitled to damages, which they sug- 
** gest to have arisen to them, or those for whom they 
^^ claim, by the capture and detention. 

" The facts which appear and are material to this 
** question are, that the vessel was owned, and her cargo, 
** by Samuel Goodman^ a Prussian by birth, but now an 
^^ inhabifant of the Danish island of St. Thomas ; that 
*^ the master was bom in, and is now of the same island, 
** but for several years had been employed in vessels of 
** citizens of the United States j and sailed out of bur 
" ports ; that he speaks our language perfectly, in the 
^^ accent of an American^ and has the appearance of being 
** one. The mate is a citizen of the llnited States^ born 
** here, and having always continued Such. The rest of 
*' tiie seamen are Englishmen^ Portuguese and Negroes. 
" The supercargo a Frenchman, The vessel had carried 
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^^ a'cufgo of provisions and diy^^goodsfrom^S't. Thomaf^ 
*' to Jeremiej and was retarding thither, loaded with 
^^ coffee, when captured. That during the chase by the 
^^ American frigates, the master threw overboard the 
*^ log4x>ok, and certain other papers* That there was 
^^ on board a protest, signed by Uie master, supercargo 
*^ and several seamen, in which th^y declared that the 
^^ vessel had been bound from St. Thonu^^s to Port^au- 
^^ Princcy and was compelled by JRigautPsytBzds to go 
^^ into Jeremie^ which was false and totally unfounded j^ 
'^ and that after the capture, the master iilquired of his 
^^ seamen whether they would stand by him respecting 
** this pretence. 

*^ That die statutes of the United States prohibiting 
^ intercourse with France and. its dependencies had been 
^^ long before known at St. Thomae^ey and that it had 
^ been since a common practice there to cover American 
^* property for the purpose of eluding the law. 

^^ If a war of a common nature luui existed between 
^^the United States and France^ no question would 1»& 
^^ made but the false papers found on board, the destruc- 
^^ tion of the log-book and other papers, would be a suffi- 
^^ cient excuse for the capture, detention and consequent 
-^^ damages. It is only to be considered whether* the 
*^ same principles as they respect neutrals are to be ap- 
^ plied to this case. 

^ My mind has found much difficulty in setding this 
^^ question. It is one altogether new to me, and arises 
^^ from the peculiar imperfect war existing at this time 
^* between the United States and France. I have embra- . 
^ ced an opinion with much diffidence, and am happy 
^ that it may be revised in the superior courts of the 
^^ United States. 

^* On what principles is die right of belligerent powers 
^ to examine neutral vessels, and the duty of neutrals 
^^ to furnish dieir ships widi proper papers, and to avoid 
^ such conduct as may g^ve cause to suspect they are 
^ other than diey pretend to be, founded i Do they not 
" necessarily result fit>m a compromise . of their respec- 
** tive rights in a state of war ? Neither of the belliger- 
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ST AL. 




^^ ent powers have an OTiginal and perfect right to egp- 
" ture the propert}*- of neutrals, but thejr have a rt^t, 
^^ unleaa restrained by treaty, howiever disguised or 
** covered by ^he aid pf neutrals.t It is a' breach of 
neutrality to attempt to defeatt this right. The prac- 
*^ tice of nations, therefore, for many ages has been, pn 
^^ the one hand to exercise, andontheotherto.pi«vent 
^^ this examination, and to establish a principle that neu- 
^^'^tral vessels shaU be furnished with the usual docu- 
^^.m^nts to prove their neutral state ; shall destroy none 
^ of their papers, nor shall carry false papers^ underthe 
^^ hazaxd pf being exposed to every ^nconveni^ice re- 
*^ suiting from capture, examination and detention, ex*- 
^^ cept the eventual condemnation of the property ; and 
^^ even this, by some writers, has been held to be lawful, 
^^ and enforced by some great maritime powers* Every 
** maritime nation must beinvcdved in the war on the 
^^ side of one or the other of the belligerent powers, but 
^^ from the establishment of these principles. , It is not 
"the edicts, i^tatuites or. regulations of any particular 
" nation, which confer these rights or impose these du- 
" ties* They are the result of common practice, long 
" existing, often recognized* and founded pn pacific 
'^^ principles^ Whenever a state of war exists^ these 
" rights and duties exist. 

" It does not appear to me to be material what is the 
" nature of the war, general or limited. Nothing c^n 
" be required of neutrals but to avoid duplicity^ Suffi* 
^^ cient notice to neutrals of the existing state of hostili- 
^^ ties is all that is necessary to attach to them the duties, 
" and to belligerent nations the rights resulting .from a 
" state of war. This notice '. is given • in different ways^ 
*^ by proclamations, heralds, statutes published, and even 
^^by the mere, existence of hostilitieSj, for a length of time* 
" As the island of St. Thomas ^ being a dependency of 
^ a neutral nation, situated near the dependencies of the 
" belligerent power with whom the United States had 
" prohibited intercourse, and having had long aQd full 
^^ knowledge of the state of things, its inhabitants were, 

t It it bdieved that there h^s beenf an emr in oopj^ff this passage. 
]t is, however^ printed Terbatim from the transcript of the reoitd*-- 
The words to be supplied probably are, *' tb search for and seise the 
property of their enemies" to tie inserted after the word *' treaty." 
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^^ as I conceiTtf, bound not to interfere or attempt to 
*^ defi^at the measures taken by our government intt^eir 
*^ limited war. We find, however, that these attempts 
^ have b^en frequent; that American vessek have in 
^^ many.instances, been covered in that island, and the 
^^ trade which our government has interdicted, has been 
*^ thus carried on. It behoved, then, those of its iinhab- 
*^ itants who would avoid the inconveniences of restraint 
^^ to act with openness, and avoid fraud and its appear- 
** ance^. 

^^ This construction of the state in which the United 
*^ States are, (although I am of opinion that, abstracted- 
^^ ly from other considerations, it would give them the 
** rights of belligerent powers) places the neutral powera 
^ in no neyr predicament, nor imposes the necessity of 
^^ any new documents, or other conduct than they were 
^^ obliged to from the pre-existing state of war between 
*^ most of the great naval powers. 

^^ On the whole I am of opinion that no damages are 
^^ to be piudthe claimants for the capture and detention, 
*^ and do so decree, and that each party bear their own 
"costs.*' 

From this decree the claimants appealed to the Circuit 
Court, where it was reversed and 8,504 doUars damages 
were given. 

The tbUowingisthe decree of die Circuit Court. 

"This Court having fully heard the parties on the 
^^ said appeal, finds the facts stated in the said decree to 
" be true, and that the said Littie had instructions fi-om 
" the President of tne United States j on which the action 
^^ in the said libel is founded, a copy of which instruc- 
" tions is on file. And it further appearing that the said 
" brigantine and her .cargo were Danish and neutral 
" property, and that the said George Little knew that the 
" said brig at the'time of the said capture was bound and 
" sailing from Jeremie to St. Thomwfs^ a Danish and 
" neutnd pott, and not to any French port ; This court 
*^ is of opinion that although Captain JJttk had a right to 
^^ stop and examine the said bng, in case of suspeaing 
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^^ her to be engaged ill any commerce codttwry to theact 
** of the 9di of February ITW, y*t that he was not war- 
** raiited by law to capture' aind send her to a port of the 
*^ United States. Ttmt it was at his risque and peril if 
^^ the pipperty was neutral ; ai^ that a pvqtiabli: causf 
*♦ to suspect the vessel and cargo^ iiwericofi will not, in 
^' such case, excuse a capture and sending to por^ 

"•♦5 itis, Aerefore, considered, adjudged, and decreed 
" by this cdurt, that the s;^d decree respecting damages 
** and costs be, an^ it ii'hcreby reversed, and that the 
^ said claimants recover their damages and costs*-' 

The diamages being assessed by assessors . appointed 
by the Court^ a final sentence was pronouncc^d, from 
which the captors ^pealed to this Court. ; 

The cause was argued at December term 1801, by 
Dexter for the appellants, and by Martin and Jktason for 
the claimants. 

February 27. Marshall, Chief Justice, how deliv- 
ered the opinion of the Cotut. 

The Flying^Fish sl Danish vessel having on board 
Danish and neutral property, was captured on ^e 
2d of December 1/99, on a voyage from Jeremie to 
St. 'thomas^s^ by the United States frigate Boston^ 
comm^pded by Captain little^ and brought .into. the 
port of Boston^ where she was libelled as an Ameri* 
can vessel that had violated the non-intercourse law. 

The jVid^e be£3re whom the cause was tried, directed 
a restoration of the vessel and cargo ,ds neutral property, 
but refused to award damages for the capture and deten- 
tion, because in his opinion, there was probable cause to 
suspect the vessel to he American. 

On an appeal to the circuit court this sentence was^ 
reversed, because the Flying-Fish was on a vojrage 
from^ not 70, a French port, and was therefore^ had she 
even been an American vessel, not liable to capture on 
die high seas. 
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Oaring the hostilities between the United States and 
Frimce, an ac$ for the suspension of all intercourse ht* 
tween die two nations was annually passed. That under 
wjiich the Ffying^jFish was condemned, declared every 
vessel, owned, hired pr employed whoUy or in part by 
an Americany which should be employed in any triaffic or 
coiQmerce with or for any person resident within the 
jurisdiction or imder the authority of the French xe- 

Sublic, to be forfeited together with her cargo ; the one 
alf to accrue to the United States^ and the other to aily 
person or persons, citizens of the United States^ who 
will inform and prosecute for the same. 

The 5th section of this act authorises the president of 
the United States^ tp instruct the commanders pf iMrm- 
ed vessel^ ^^ to stop and examine any ship or vessel of 
the United States on the high sea, which there may JDe 
reason to suspect to be Engaged in any traffic or copi- 
merce contrary to the true tenor of the act, and if upon 
examination it should appear that such ship or vessel 
is bound or sailing to Any port or place within the terri- 
tory of the French republic or her dependencies, it is 
rendered lawful to seize such vessel, and send her into 
the United States for adjudication. 

It b by no means clear that the president of the 
United States whose high duty it is to ^^ take care that 
the laws be faithfully executed," and who is comman- 
der in chief of the armies and navies of the United 
States y mig^t not, without any special authority for that 
purpose,, in the then existing state of things, have em? 
powered the officers commanding the armed vessels of 
the United States j to seize and send into port for adju- 
dication, American vessels which were forfeited by be- 
ing engaged in this illicit commerce. But when it is ob# 
served that the general clause of the first section of the 
^' act, which declares that such vessels may be seized, and 
may be prosecuted in any dbtrict or circuit court, which 
shadl be holden within or for the district where the sei- 
zure shall be made," obviously contemplates a seia^ure 
within the United States; and that the 5th section ^ves 
a special authority to seize on the high seas, and hniita 
that authority tp the seizure of vessels bound or sailing 
to a French port, the legislature seem to have prescribed 
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that the manner in which thislAw shall be carried inttf 
execution, was to exclude a seizure of any vessel not 
bound to a French porU Of consequence, however 
strong the circumstances might be^ which induced cap- 
tain Little to suspect the Flying^Fisfh to be an American 
vessel, they could not excuse the detection oiiier, since 
he would not have been authorised to deuin her had she 
heen really American. 

It was so obvious, that if only vessels sailing to a 
Trench port could be seized on the high seas, diat the 
la^ would be very often evaded, that this act of con- 

£ess appears to have received a different Gonstruction 
yfa the executive of the United States ,- a construction 
much better calculated to give it effect. 

A copy of this act was transmitted by the secretary 
of the navy, to the. captains of the armed vessels, who 
were ordered to consider the 5th section as a part of 
dieir instructions. The same letter contained the fol- 
lowing clause. ^^ A proper discharge of the important 
duties enjoined on you, arising out of this act, will re*' 
quire the exercise of a sound and an impartial judgment. 
Tou are not only to do all that in you lies, to prevent all 
intercourse, whether director circuitous, between the 
; ports of the United States^ and those of France or her 
dependencies, where jthe vessek "are apparently as well 
as really American^ and protected by American papers 
only, but you are to be vigilant that vessels or cargoes 
Ifeally American^ l^ut covered by Danish or odier foreign 
papers, and bound to or frofn French ports, do not es- 
cape you.'^ 

These orders given by dw executive under the con- 
struction of the act of congress made by the department to 
which its executicm was assigned, enjoin the seizure of 
American vessels sailing from a French port. Is the offi- 
cer who obe]^s them liMe fen* damages sustained by this 
misconstruction of the act, or will hb orders excuse him i 
If his instructions afford Um no protection, dien the law 
must take its course, atid he 'must pay sudi damages as 
are legally awarded against him ; if they excuse/ an act 
not otherwise excusaUe, it would then be necessary to in- 
quire whether this is a case in which the prol»bk cause 
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whidi existed to indued^ susgicion that the vessel was Lxttlb 
American^ would excuse the: captor fix>m damages when. *^^^^ 
the vessel appeared m iact to be neutraL BAmum 

XT ▲!.. 

1 Gooifess the first bias of my mind was very strong in 
favour of ti^ opinion that though the instructions of the ex- 
4Kuttve cpuQ not pve a right, they might vet excuse from 
damages. • I Vas much inclined to thinJc.that adbtinccion 
ought to bn taken between acts of civil and those of milita- 
rv officers ; and between proceedings within the body of 
the country and those.on thehig^ seas* That implidtobe-i 
dience which military men us^dly pay to the orders x>f 
their superiors, which indeed is indispensably necessary 
to every military system, iq;>peared to me strongly to im* 
ply the principle, that those ordjcrs, if not to pcaferm a 
prohibited Ret, oueht to justi^.the pers<Hi idiose general 
duty itistpubeyttiem, anidwho b pbced bythelawf of 
his country in a situation which in genend reauires* that 
he should obey them* I was strongly inclined to dnnk 
that where, in consequence of orders from dm leptimate 
authority, avesselb seized with pure intentXMit the chum, 
of the injured par^ for damages would be against that flov*^ 
emment from which the ordm proceeded, and would be 
a proper subject for negotiation. But I have been con- 
vinced that I was mistaken, and I have receded from Ais. 
firstojpittion. I acquiesce in that of my brethren, which is,, 
that the instructions cannot change the nature of the trans- 
acuon, or l^nlize an act whidi without those instructions 
would have been a plain trespass. 

It becomes therefore unnecessary to inquire whether the 
probaUe cause afforded by the conduct of the Ffymg^Fiih 
to suspttct her of being an American^ would excuse Cap- 
tsun littk from damages for having seized and sent her 
into port, since had she actuaHy been^an American^ the 
seizure would have been unlawnil? 

CapUun little then must be answendde in damages to 
the owner of this neutral vessel, and as the account taken 
by order of the circuit court is not objectionafale on its 
foce, and has not been excepted to fay council before the 
proper tribunal, this court can reoeive«iio objection to it. 

There appears then to be no error in the judgment of 
the circuit court, and it i|iust be aflSrmed with costs. 
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DuKLOF DUNLOP & CO. V. BALL. 

&Co. 

THIS was a writ of error to the circuit court of the 

district of Columbia sitting in Alexandria. The only ques- ' 

T6 induce a tion in the case arose upon the following bill of exceptions, 
presumption 

^m^ age ^^ '^ ^^ ^^^ ^^ plaintiffs were admitted to be, and al^. 
pf abond, 20 ^^ ways to have been British subjects residing in Great- 
y««» "*^^ '^ BritaiUj and the defendant to be and have been a native 
^u^^^ *' and always a citizen of the pow state of Virginia^ and 
the period of ^^ this suit WHS conunenced on the day of in 

the idiintiff '• ^^ the year 1802. The debt was contracted in 1773, in 
^^J^****)^- " Virginia^ at which time the bond was executed on which 
note to"^' " ^^ *^^^ ^^ brought. It was also admitted that the 
TCooveiy of ^^ plaintiffs had an agent authorised to collect their debts, 
Britith debts ^^ 80 .fer as the plaintiffs could authorise the same to be col- 
«?^*«^j" ^- " lected, duringthe whole time from the date of tlie bond 
wff 1^^ " ^ *^ ^y »' which agent resided in the county in which 
^^ the defendant lived; also open war subsisted between 
" Great'Britain Ad Virginia^ from the 19th day of April 
** 1775, until September 1783. 

♦' Further to repel the presumption of payment, the 
^^ plamtifis produced the following acts of the general as- 
^^ sembly of Virginia upon the subject of British debts 
** contracted before the peace which acts are in the words 
** following : (Hi^e were inserted the acts dated in March 
^ 1785i and Dec. 1787 ; May 1781, and Nov. 1781.)— 
^ And the 4$h article of tHe treaty of peace of 1 783, and 
*♦ the 6th article of the treaty, of peace of 1 794, between 
^^ QreauBritdin and die United States.^^ The plaintiffs 
sdso gave evidence that WtiHam Wilson, their agont, deliver- 
ti btet the bond to William Hunter, jun. in *1 77f«' . to be 
oottected, at which time he CWilHard Wilson J wgtO^Eu^ 
rope* And when he returned in 1784 he received b&et 
the bond from W. Hunter. Some time after the year 
1789, he delivered the 9aid bond to James Johnson for 
coUectioo, who returned it, .and neither oif those persons 
litsUed that the mon&fr, or tixy ifiat% was collected : that 
JohnsoH £ed ilk 1797. 

Whereiipoik the counsel for the defendant prayed the 
court to instruct the jury, that from the lengui of time 
Aey ought to presume payment of the aforesaid bond. — 
Upon which the court mstmeted die jury that from the 
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length of time stated in the fiicts above agreed ou, the 
bond, in law, b presumed satis&ed, unless tfaey should find 
from the evidence that interest was naid on the bond with- 
in 20 years from the 5th of September 177 Sy (the time of 
the last payment) or that a suit, or demand was made on 
the said bond within 20 years from the last mentioned 
time, exclusive (in both cases) of five years, five months, 
and tweni^ days, taken out of the act of limitations. 

To which opinion of the court diis plaintifFs by their 
counsel except, &c. 

The defendant relied ontheplea(^pqrmeBt,andondie 
length of time to support it. 

E.J. Lee, for pknntiffs in error ^ relied pri^cipal^ 
upon the legal impediments wluch existed in Vtrgtnta^ to 
r^pel the presunq>ti(Mi arising boxa the li^e of time* 

He contended that the rule that the lapseof 30 years 
<8hall induce apresumption of paymentof a bond, is not an 
absolute and arbitrary rule, but at most is <mly prima fo^ 
cie evidence, and induces nothing more than a presump- 
tion* 

Any circumstanc^ which can reasondJy account for 
the delay of the plaintms in prosecuting tiieir right, without 
supposing tiie bond to be satisfied, may be pven in evi- 
dence to destroy that presumption. 

From the year 1774 to 1791, the plaintiffs were incapa- 
citated tQ mamtain a suit, and to recover the money by 
legal process. 

The first impediment was caused by the expiration of 
the kt bill on the 12th of December 1774,' whereby the 
courts of justice were shut against all persons. This im- 
pediment was general »id continued until the commence- 
ment of the war, on the 19th of April 1775. 

Prom this period until tiie peace m September 1783, the 
stjkte of war prevented British subjects m>mlHing^g suits 
in our courts, if no other impediment had existed* The 
first act of assembly of Virginia^ applymg to British cred- 
itors in particular is that passed in October 1777 j seques- 
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Doin*o^ ttring BritUh 'proftrty ioid suspending executions, until 
^ ^' the further order of me legislature, in all cases where a 
British subject was plainuiF, and a citizen of the com- 
monwealth defendant.— ^i^onc^ry revisal ofkxws^ p 64. 

The 2d act of impediment is that of November 1781, 
ch. 22, 9. S, p. 147, to suspend epeecutiona m Certain cases. 

The 3d is the act of Mttf 1782, c^ 44, 4^« 2, p. 165, to 
repeal so much of a former act as suspends the issuing 
executions upon certain judgments, ufttu December 1 783. 

The 4th is the met of October 1782, to amend an act en- 
titled an act to repeal so mudiof a former afct as suR>end8 
the issuing of executions on certain judgments until Xker- 
c^m^fT 1783. 

TheSth isdie actofi>«c^mArr 1783, ch. ^S.f. 182, to 
revive and continue in force the several acts ot assembly 
for suspaidmg the issuing of executions on certain judg- 
ments until December 1783, p. 218. This last act eiq)ir- 

If die legal impediments h%d ceased in the year 1784 
with the expiration of thb act, we should still have been 
in time with our suit; fen* it is brou||^t within twenty years 
from that time. But these impediments did not cease at 
that period, but were still continued by the acu of 1785 
and 1787. 

In addition to these legal impediments created by the 
acts of the kg^skture, were the decisions of juries and 
courts of law who supported the pka in bar that the plain- 
tiiFwas a British subject, for several years afterwaros. 

The report of the commissioners under the 6th art. of 
the treaty with Great^Britain mentions a niunber of cases 
decided in the courts of Virginia to that effect, from which 
two only are supposed necessary to be cited. 

The first is the case of WarwicPs administrators v. Gas- 
kinsy in Lancaster county, upon the plea that the testator 
was a British subject : the suit was dismissed in March 
1788. 
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The next cato is that of Gt^oii, DonaUhan & SamUton 
plmnttffiy agahui Bmnuier^^ executprsy defendants^ in 
Prince Georges county, August 1791, in which the plea 
that the plamtifis were British sutgeets was sustained^ 

The fact is notorious that it was the general opinion of 
the inhabitants of the state, and of juries that a British debt 
could not be recovered. This is acknowledged to be the 
case in Mr. Chancellor Wythe's rq>ort of the case of Page 
V. Braxton^ p. 127 j in the year 1793, which was the first 
in which it had been decided in any of the superior courts 
that a British debt was recoverable^. 

Marshall, Ch. J. There can be no doubt of this 
fact. The only difficulty is to shew that it requires 20 
years after the removal of the impediments, to create the 
presumption of payment. It may be a doubt, whether 
the same time after the removal of the impediments, is ne- 
cessary to raise the presumption, as if the bond had borne 
date at the time of such removaL 

Swann^ for defendant, contended that the time between 
the 19th of J/»n7, 1775, and &/>M783, being deducted 
from the age of the bond when put in suit, the residue being 
about 20 years, and d months, should be considered as the 
lapse of time which was to induce the presumption that the 
disability of theplsuntiff ceased on the ratification of the trea- 
ty of peace. There are no casM decided in the superior 
courts of Virginia^ in which the pica of disability of the 
plaintiff, as being a frtft^A subject, has been allowed since 
the peace. The cases cited are county court cases, and do 
not appear in the record. They are facts which tiiis court 
cannot notice. 

But if we travel out of the record, other cases maybe 
cited firom otiier^^ounties, in wMch contrary decisions 
have taken place. It is a fisict diat in Fcirfax county, 
where the defendant always resided, British debts coidd 
alwsnrs be recovered since the yew: 1783. If the cases 
cited against us are admitted to rebut the presumption, 
this fieict is equally strong, andoug^to be admitted to sup- 
pcNt it. 

Lee in repty. Altiioug^ it was stipulated bv the treaty 
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that all legal ipipediments to 1^ Toc<»reiy of debts slyHild 
be removed, yet that did not filter the ezistipg state gf 
things* The obnoxious , lanfs reniained in full force in 
practice* The^act was, that the le^ impediments were 
not removed. We ar^ not now to consider what the law 
ought to have been, but what it was in practice. For if 
the impossibility of recovering the debt still remdned, it 
destroyed all presumption arising from the lapse of time. 

Fth. 28. Marshall, Ch. J. delivered the opinion of 
the court. The only circumstance which could create a 
question in this caSe is, that twenty yeiars had,not elapsed, 
exclusive of the period during which the plaintiffs were 
under a legal disability to recover, before me action was 
brought* 

The principle, upon which the presumption of pay- 
ment arises from the lapse of time, is a reasonable prin- 
ciple, and may be rebutted by any facts which destroy the 
reason of the rule. 

That no presumption could arise during a state of war, 
in which the plaintiff was an alien enemy, is too clear to 
admit of doubt. But it is not so clear that upon a bond 
so old as this, the same length of time after the removal 
of the disability, is necessary to raise the presumption, as 
would b^ required if the bond had borne date at the time 
of such removal. 

It I4)p^ars from the decisions of the courts of Virginia^ 
from die pleas in bar. in > the fedo^ Courts, and particu- 
larly from the observations of the chancellor pf Virfiniay 
in die case cited^ that it was the general undentandmg of 
the inhabitants of that state, that British debts could not 
be recovered: And, uptU tijffi j^ar -l^d^, 4)i^re was no 
deciaion of 4]^ .spj^or c^:prts tha^ sufji 4^i|U'Were re- 
coverable* 

The only question b, w|iether, in case^of an.old debt, 
thesi^nie.time Urf^quii^dftp^caiise'the^I^res^ as in 

tbecase.of a debt accruing ,skice- the iq^pediiaents have 
been removed.- 

In such a case it^is not easy ta establish a new role, and 
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the court, think it best. to adhere to the old decisionft, that 
- twenty years must have elapsed exclusive of the period of 
the pkintifF's disability ; and are of opinion that^e cir- 
cuit court ^rred in directing the jury uiat payment 6ught 
to be presumed. 

The judgment of the court is entered upon the minutes 
in the following terms : 

The court having heard the arguments of counsel, and 
maturely considered the same, is of opinion (and do ad* 
judge, order, and decree accordingly) that the circuit 
court erred in instructing the jury *' that from the length 
of time they were to presume the bond, in the record 
mentioned, to be satisfied, unless they should find, from 
the evidence, that interest was paid on the bond within 
twenty years from the 5th of September 177 5 y (the time 
of the last payment) or that a suit or demand was made 
on said bond within twenty years from the last mentioned 
time, exclusive, in both cases, of five years, five months, 
and twenty days, taken out* of the act of limitations ;'* 
there being circumstances in this case which oppose the 
presumption which would have arisen from the length of 
time which has elapsed since the date of the bond. 

And this court doth further adjuf'^e, order, and de* 
cree, that this cause be remanded to the said circuit court, 
to be there tried, with directions that there is no presump- 
tion of payment of the said bond, as directed by the said 
circuit cowt. 




BLAKENEV v. EVANS. 

A SPECIAL action of assumpsit was brought, in the 
Circuit Court of the district of Columbia^ sitting at Akx'^ 
andriay by Evans against Blakeney^ upon the following 
written agreement : 

" I will rent of Mr. Evans thirty-one feet of ground'oli 
" King-street by one hundred feet deep to a ten feet 
" alley, for which lot I will pay him jf 13, 10, O, per 
" annum in yearly payments, the rent commencing from 
*' the Istday of November^ 179a 

A a 




If a man &• 
grees to do 
certaJn work^ 
and he does it 
jointly with 
another, he is 
stJU entitled to 
recover upon 
the agreement* 
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* ** I wiH also ftgree to find work and materials in mf 
** line for, Mr. Evms*^ houstn^ provided he will find the 
^^me in .his line for my house I intend to build on the 
.^ above -described lot, each work, and materials to be 
** measured and valued agreeably to the customary mode 
*^ in JUexandric^ and wlutever balance there may be on 
^ exdier side sit any time they chuse to have the work 
** and materials valued, is to be paid in cash on demand. 
** Signed, Abel Blakeney — John Evam^ September 3d 

The action was brought to recover a balance due upon 
tlids valuation. The defendant pleaded the general issue. 

The plaintiff produced in evidence the following wri- 
ting: ^^ Alexandria^ March 2Zd^ 1802. We the subscri- 
bers being called on by Messrs. Evans and Burford on 
the one part, and Abel Blakeney on the other, to meas- 
ure and value sundry jobs of work done by the parties, 
each for the other, and have dpne the same to die best 
of our koowledge, and upon comparing the accounts find 
a balance in favour of! Evans and Bvrford^ of fifi^*two 
pounds, ten shillings, and one penny." Signed, ^^Dan^ 
iel Bishop — Isaac McLean^'* and proved by the said Isaac 
McLean^ that the work and materials were measured and 
valued tgreeably to the customary mode in Alexandria^ 
and tliat according to such measure and value,, that 
balance was due from the defendant to the plaintiff.— - 
That he and the said Bishop yftrt called upon by Evane 
and Bkdkeney and not by die said Burford; but that he 
was present, and the witness understood from att the 
parties that he was interested in the work. To die ad« 
mission of this evidence the defendant took a bill of 
exceptions, and brought a writ of error. 

March Iff. The transcript of the record was submit- 
ted to the Court without argument, who affirmedthe 
Judgment^ with ten per cent damages andcosts^ observing 
thiat the meaning ot the agreement was, that each party 
should ^0ct/rf die work to be done, and not that they 
dioulddo it personally. 
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CHURCH o. HUBBART. Cwui 

V. 

ERROR from the Circuit Court for the district ot y J^**^'y 
Mas8oehu9ett9y in an action on the case, upon two policies If it be imert^ 
of assurance, whereby John Barker Churchy junior, •^ * S*^* 
caused to be insured twenty thousand dollars ^H'^'C^^^ sumTm i^ 
cargo of the brigantine Aurora^ Nathaniel Skakr^ mas« liabk for' seiz- 
ter, at and from Nezv^Tork to one or two Portuguese urebythe Ar. 
ports on the coast of Brazii^ and at and from thence *^?!I!2f?^* 
back to ifeW'Torkm At the foot of one of the policies tilie i^sMlbe 
was the following clause ; ^^ The, insurers are not Habk aciaBdandooa. 
"y&r seizure Inf the PortH^ese for ilUcit trade ;'* and in ^^f^** •* 
the body of the other was mserted the following, *^ if. B* t^i^^Kdtb 
*^ The insurers do not take the risk of illicit trade^witk th« underwiL 
^^ the, Portuguese.^ tc»«DotU». 

lota. 
The vessel was Cleared out for the Cape of Good Hoffe^, Th««igfaiof a 

and Mr. Church went out in her as supercargo. On na^ntoioai 

the -1 8th of April she arrived at Rio Janeiro^ where she J^«m«^ ^ 

obtained a permit to remain fifteen days, and where Mr. iSt toS^'li 

Church sold goods to the amount of about 700 dollars, not confined to 

which were delivered in open day, and in the presence **»^ harfxMia 

of the guard which had been previously put on board, S-^^^SSS 

aAd to all appearance with the approbation of the officers Hea. 

>6f the customs. On the 6th of May she sailed from Fordm laws 

Rio Janeiro bound to the port of Para on the boast of S^'uw^rtJa. 

Brazil^ and on the 12th, fell in with the schooner Eour ^^^^ ^^^ 

Sisters of New^Tork^ Peleg Barker^ master, bound to must be ven- 

the same port, who agreed to keep company, and on the fi«d by oaUi, 

12th of June they came to anchor about four or five ^^^^ 

leagues m>m the land, off the mouth of the river Ara, higfaauthon^ 

in the bay of Para^ about west and by north from Cape thatthelaw 

Boxes and about two miles to the northward of me SJ^'a 

Cape '* on a meridian line drawn fromro^f to west.^^-'^ jjjj ^^f^ ^. . 

The land to the westward could not be^observ^cTfrom dividual 

the deck, but might be seen from the mast-head. Theoeitifi^te 

' ° ofa Consulof 

The destination of the vessel after her departure from under hia aeaL 
SiO^ Janeiro^ was by the master kept secret ^om the ia not auffi- 
crew, at the request of ]VIr. Churchy and the master S?*l^ ^^* 
assigned as a reason why they came to anchor off the ptoceecfinnof 
river Para, that they were in want of water and wood, a coutt under 
which was truly the case, the greater part of the water thcaealofa 
on board having been caught a night or two before, and SSbaWmadf 
the crew had been on an allowance of water for ten days, to be tha aos- 
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CvvmeR After the. vessels had . come to anchor, Mr. Church 

Hu^BART. ^*^ ^® ^^ ^^ seamen of the brig, and the mate of the. 
\j0-^ -mJ' schooner with two of her seamen, went off in the achoo- 
teuiy of for- ner'slong boat to speak alx>at seen in shore, to endeav* 
ei|pi Aflfairsin our to obtain a pilot to carry the vessels up the river 
^^^'^^^ that they might procure a supply of wood and water. 
If the decrees and, if permitted, sell their cargo. 
of the Ponv Shortly after the long boat had left the schooner, the 
guetetxAma^ latter got under way, (the master of the brig having first 
tSto ^leseiit 8°"^ ^^ board of her,) proceeding towards shore ; and 
of e«)veniment observing d schooner-rigged vessel coming from the 
and re^stered westward, from whom they expected to get a pilot, they 
Scit of^S," **•«*» «Uot ahead of her to bring her to, but not re- 
a o^^ficate of garding the first shot, a second was fired, when she 
that fact under came to, and her master came on board apparently 
^'^^jP*'* "^^ much alarmed, as if he supposied the schooner and brig 
the deo^^au- ^^ ^ French. The persons in the Portuguese boat got 
thenttcated in oif in a squall of wind and nun, leaving their captain on 
the same man. board the Four Sisters. 
ner» would be 

mafodevd- ^^* Churchy and the others who went on shore with. 

dence. him, as well as the second mate of the schooner, who wa» 

sent on shore with the master of the Portuguese vessel, 
and in search of Mr. Churchy were seized and imprison- 
ed ; and pn the 14th of yunty both the brig and schooner 
were talfen possession of by a body of armed men, on 
board of three armed boats, and carried into Para. I The 
masters and crews were imprboned, and underwent seve- 
ral examinations, the principal object of which seemed 
to be to ascertain whether they were not employed by 
some of the belligerent powers, to examine the 6oast, 
&c— whether they had not come with intention to tirade 
-=»whether they had not traded at Sio Janeiro^ and why 
they had kept so close along the coast. They denied the 
intention to trade, but alleged tl;at they were obliged to 
put in for wood and water, and to refit. On the 28th of 
yuhjy the master of the brig was put on board a vessel 
for Lisbon^ but was taken on the passage by a Spanish 
vessel, and sent to Porto-Rico^ from whence he obtained 
a passage to the Uriited States. The brig Aurora was 
armed with two carriage guns mounted, and about one 
hundred weight of powder. 

Jt was in evidence also, that when vessels belonging to 
foreigners go into Rio Jatieira^ they allege a pretence <rf 
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want of repairs, want of water, or something of that 
kind, on representing which, they obtain le;lve to sell part 
of the cargo for repairs, and to remain a oettain time, 
usually twenty days, and then, by making presents to the 
officers, they are not prevetiUd from selling the whole ; 
but, without those presents, they would probably be in- 
fdrmed against. Such trade is a prohibited trade, bat it 
is frequendy done without a brfl^e. 

The defendant, to proVe that the trade wa3 illicit, offered 
a copy of a law of Fortugdl^ intided, *' A law by which 
** foreign vessels are prohibited from entering the ports of 
^ Indiot Brazily Guinea^ and Islands^ and other provin* 
** ces of Portugal^^^ which, after ireciting a prior law of 
1591, prohibiting foreign vessels, and foreigners oi /hat- 
ever station or quality, to go, either from the ports of 
Portugal^ or from any other ports whatever, to the con- 
quests of Brazil^ without special license of the king, or- 
dains, *^ That from the day of the publication hereof, no 
^ vessel whatever, of any foreign nation, shall be per- 
^ mitted\to go to IndiCy Brazil^ Guinea^ or Islands^ nor 
^ to any other province or islands of my conquests, either 
^ already discovered, or that may be dbcovered hereaf- 
** ter.** (The Azores and Madeira zx^ excepted*) ." And 
*^ I am further pleased to order, that no stranger whatever 
^ shall be permitted to go in any vessels belonging to my 
^ subjects^ even though he be an inhabitant of my king- 
** doms.'* *' And any for^iign vessel that shall hereafter 
^ go to any of the said ultramarine ports, against the 
^ contents of this my law, I am pleased to order, that it 
^ shall be^ seized with all the cargo, as well that of the 
*^ master and proprietors of the said vessel, as of any 
^^ other persons; and further, that , all those who, on board 
•' of said foreign vessels, shall load any goods or mer- 
^^ chandize, . shaJl lose all whatever else they possess, and 
*• they shall be banished for life to Africa^ without re-s 
'^ mission, and no petition for pardon shall be received 
^^ frx)m them, nor shall it be valid even if dispatched ; and 
** any* foreigner who, in any ship of his own, or any other, 
" or in any ship or vessel of my subjects, shall go to said 
** ports contraiy to this my law, besides incurring the 
** loss of all his property, shall likewise incur the penalty 
^ of deaths which shall be put in execution against him 
** without appeal, by order of any governor, captain or 
'* judge before whom they are accused, even if such exe- 
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cation in other cases shoul«l not c^me within their au- 
thority 'r and the same penal^ of death shall be inciirred 
by any of ray subjects who shall freight said vessels, br 
by any other manner send them either on their own ac- 
*^ count, or on any.oth^r person's account, to siud ultra- 
^ 'marine possessons, which shall be put into execution. 
^^* against them in the manner above mentioned, without 
^^ appeal. And all those who in any miinner shall go 
^^ against this my law, may be denounced by aily person 
^^ whatever, and the denouncer shall be enkied to and re* 
^^ ceive one half of the goods appertaining to the accused, 
*^ and the oth^ half shall be forfeited to my treasury. 
^^ And I am further pleased to order, that all tkosb who 
^^ from henceforth shall.in any manner act i^;aiast the 
*' said law made by the king my father, whom God 
**' keeps, CM* shall change their voyage, or cause the. same 
^^ to be done, shall be accused in the manner above- 
*^ mentioned by any persbn whatever. And I hold as 
^' strong and va}id all the contents of this my law, and 
^* order that it should be fully complied with and observ* 
^^ ed, notwidistandtngany contrary laws, orders, g^fts, 
^^ privileges, contracts, or any grants eidier general or 
*^ particular, being all< hereby repealed,, as if each one 
^ m particular was herein mentioned. And this law 
^^ .shall be gs valid as any letter made in my name, sign- 
<« ed by myself, and passed dliroug^ chancery, notwith* 
*' stancHng the ordinance of bool^the second, title the 
^^ 40th, which orders the contrary. And that ^e 
'^ knowledge of the contents hereof should be made ma- 
^^ nifest to all, I order the high chancrilor to cause it to 
^^ be published in chancery, and to pass a certificate of 
^' the same on the back hereof, and have it repsteried in 
^^ the books of my exchequer court, ^dia house, custom- 
** house of this city of UsboUj and iii all other parts of 
'* 'the kingdom of Portugal ; for which purpose the 
'* comptroller of my exchequer sliall send copies hereof 
^^ to the said ports, and similar ones to all the ports in 
^^ India^ Brazil^ Guinea^ and Islands^ to the end that 
^^ this my law be there published and repstered, and 
" reach to the knowledge of all. Made in Valladoudy 
^* the 18th of March^ 1605. 

" The secretary Luis de Figueiredo had it written. 
(Signed) « KxNO." 
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<* I, William Jartis, consul 6t Ae United SMea 
^^ of Amerkay in diis city of Usbon^ Stt:. do hereby 
^ certify to all whom it ma^or doth concern, that the 
^^ law in the Portume&e lanpiage, hereunto annexed, 
^ dated the 18th March^ 1605, is a thie and literal 
<< copy from the original law oJF this realm of that date, 
^^ prohibiting the entry of foreign vessels into the ccdo- 
^^ nies of this kingdom, and as such, full faith and cre« 
^' dit ought to be given it in courts of judicature or else- 
" where, I further certify, that the foregoing is a just 
^^ and true translation of the aforesaid law. 




** lii testimony whereof, I have hereunto set my hand 
^' ahd affixed my seal of office, at Lisbon^ this 13th dav 
** of Aprils 1803. 



(Signed) 



" William Jarvis." 



Another law was produced, said to be made at Us^' 
borij on the 8th of February^ 1711 ^ certified in the same 
manner, entitled, ^* A law, in which is determiiled the 
*' non-sulmission of foreign vessels into the ports of the 
" conquests of this kingdom,'* which directs, " That 
. ** orders should be given to the governors of the con- 
" quests, not to admit iiito any of their ports, the ves- 
*' sels of any foreign nation, unless they vem in with 
" the fleets of this kingdom, and returned with the 
** same, in conformity to treaties, or obliged by tem- 
" pestuous weather, or for want of provisions ; in 
** which cases, providing them with the necessariiss 
** they require, they ought * be ordered out again, 
^ without permitting them to do any business ; and, as 
^ this cannot be done without the consent and tolerance 
*^ of the governors, which requires a speedy and effica- 
^ cious remedy on account of the consequences which 
'^ may result from a toleration, and overlooking of this 
'^ traffic, and the equity of justice requiring that so 
^* great an injury should be avoided, and the inflicting 
*^ a punishment on those who should in any way be con- 
^ cemed in such an illicit trade with foreigners ; I am 
** pleased to order that the persons who shall traffic 
'^ with them,, or shall consent that such traffic shall be 
" carried on, or, knowing it, shall not hinder it, such per- 
*' son, being a governor of any of my ultramarine con- 
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quest&y shall incur t3ie penalty of paying to my xrttt^ 
8ury the three doubles of the salary which he receives, 
or may have received by such office of governor, be- 
sides losing aU the gifts he holds fromnhe crown, 
^* and remaining inhibited from ever being employed in 
^ any other offices, or governments for the future :. 
^^ such person being an officer in the ariny, or of jus- 
' ^^ tice, or any other private person, being a Portuguese 
^^ and a subject of this kingdom, shall incur the penalty 
^* of confiscation of all his goods and possessions, one 
^*' half for the denouncer, and the other half for my 
** royal treasury.** Then follow other provisions for 
the detection and punishment of offenders against the 
law f and an order to all governors of the ultramarine 
conquests to carry it into execution, and that it should 
be published and registered in all necess^ places. 

To prove that the vessel was seized/or illicit tracks 
the defendant produced the folldwihg paper, purporting 
to be a copy of ** the sentence of the governor of the 
**r capital of Para, on the brig jlwr^ra." 

^^In consequence of the acts of examination made on 
"board the brig Aurora^ questions put to Nathaniel 
^^Shaler^ who it is said is the captain of her, and to those 
^^ said to-ve the officers and crew, and according to the 
"act of examination, made in the journal annexed, 
" which they present as such passport and dispatches, 
*' together with other papers ; I think the motives hcre- 
" by alleged for haying put into a port of this establish- 
'^ ment, are unprecedented and inadmissible, and the 
^^ causes assigned cannot be proved. I therefore believe 
^Mt to be all affected for the purpose of introducing here 
^^ commercial and contraband articles of which the .cargo 
^^ is composed ; (if there are not other motives besides 
^^ these, of which there is ^e greatest presumption ;) 
*^ 1st. Because it cannot be supposed that an involuntary 
^^ want of water and wood would take place in thirty- 
"•four days voyage from Rio yaneiro, where the said 
" vessel was provided with every necessary, until she 
^^ passed the Salinas without alleging and proving an 
" unforeseen accident when there was none in sixty-four 
** days passage from New-Tort to said port of jRio Ja^ 
" neiroy and it appears by these papers and by the infor- 
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^^ matioA from the commanders of Regist^or Guard at 
*' die SflUnas^ and it is not to be believed that they did 
** not see that land at the hour of the morning Irhich 
^ thty passed it on the 9th day of the present month, as 
'^ wett as they were* seen s and wh^h it ought to be sup* 
'* posed that they shoiild have solicited immediately the 
/* remedy for such urgent necessity as they wish to make 
*^ it. 2d. Because, after they were in sight and opposite . 
^^ to the village of .Figia on the 12td| of the said month, 
^^ having also got clear and passed safely by the shoals, 
^^ and after bi/ violent means having boarded and obU^ed 
*^ different veaaeli to board hirn^ it does not appear mat 
^ any of those that were brought to the village as pris- 
** oners, alleged the want of water as a motive foir com<^ 
** ing in, nor that they had made the least endeavours, 
'^ or demanded to be supplied with such want ; it being 
^* very well known on the contrary, that all their endeav* 
^^ours were to obtain PraUc^ and to'^ proceed to this 
^^ capital, alleging the pretext of being leak v,. but which, 
^* from the exammation made on board by me masters of 
^ the arsenal, did Hot appear to be true. 3d. And finally 
^^ because in the space of eight or ten days from the time 
^* they passed the cape of St. Agoatinho till they passed 
^ by the SalifuUy sMuld their want of water be true, 
^* they might have supplied themselves with it, in any of * 
^* the numerous ports on the noithem coast of fie Bra* 
^* zib tiU that of PtrnambucOj or they would have direct* 
^ ed their course directly, for the destined port of Marm 
** tinico and Antilles as they say ; it appes^ng very 
*^ strange they should come to sound all the coast, .the 
^' excuse of the winds not being admissible. But by the 
^' same informer's journal it appears that from the 28th 
*^ o(Mdy^ when by observatioifethey were northward of 
^^ St. Agostinho^ they had constantly the trade winds up- 
^' on the quarter until thie 3d instant, with which they 
^^ steered alwa)rs along the coast, when they ought only 
^^to have gone to thisi latimde to have continued the 
^^ same winds to the said islands, and to have got clear 
^^ of the calms and currents of the coast ; if it had not 
^^ been their only intention to look fisr the same coast 
^* and to this port for business and smuggling, which he 
«^ could not perform at the Itio Janeiro for the reason 
^^which is specified in the letters annexed to folio ; it 
'^ being presumed that the master of this brigantine 
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" ought to be understood as haying the same dispositiba 
" as that of the schooner Four Brothers^ with which he 
" sailed and fell into conversation. 

** Therefore I coitaiii and that in conformity to the law* 
« made on the 5th October^ 1 7U^ the observance of which 
** has been so repeatedly recommended and revived to 
** me by government, let their papers be brought to the 
" house of justice to be continued as prescribed in the 
'* same law and laws of the kingdom, (they remaining 
" in prison until the final decision) for -tuhkh they gave 
** cause by the hostile mmm -which they practised. 

" Palace of Para^ the 27th Juney 1801. 

"2). Francisco de Souza Coutinho. 

"On the 27th June 1801, these deeds were given to 
'* me by his Excellency the Governor and Captain-Gen- 
" etal of State, i>, Francisco de Souza Coutinho^ with bis 
" sentence ut supra^ of which I made this term ; and I 
" J^^^ph DamazQ Alvares Bandiera wrote and finished 
" the same. 

'Mt is hereby determined % the Courts &c, that in the 
" certainty of it being affected and unprecedented that 
" the brig Aurora captain Nathaniel Shaler putting into 
** this port as in the decision foL 43 j as it is justly de- 
'* dared and adopted for the same incontestible causes 
" there specified, that In consequence thereof, and of the, 
** respective laws thereto applying, she. ought to becon- 
**demned, they concurring to convince that U was the 
" project of the said Captain (if he had no other reason 
** beside these, of which there is suspicion) to look for a 
" market for the merchandize which were found, not 
*' only as it appears by the letters hereto annexed, but in 
^1 the society and conversation in which he sailed with 
*' the schooner Four Brothers, which Captain is con- 
*' victcd, by ver]^ clear proofs, of such an intention, and 
•* the same specious pretext with which he pretends to 
"colour the cause for putting into this port, manifesting' 
** in this manner that he was not ignorant of the laws of 
** ihe state concerning commg in and doinpr business 
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** Therefore they declare him to have iut|drred the 
** transgression of the order fo. 1. to lOr, and decree of 
" the IZthMarch^ 1605, and the^ order tliat after pro- 
^^ ceeding in the sequester on the vessel and carTO, to 
*' send the Captain as. prisoner, with the necessary in- 
" fbrmation by the competent Secretary, that his Royial 
^ Highness may be pleased to determine about him, as 
** may be his royals pleasure. 

^^Para^ 27di ytine^ 1801. D. Jono de Almeida de 
" MeUo de Castro, of the Council of State of the Prince 
" Regent our Lord and his Minister and Secretary of 
** State of the foreign affairs and war departments, &c. 
" do hereby certify that the present is a faichful copy 
** takeh from thea>riginal deeds relative to the brig Jui* 
** rora. In witness whereof I order this attestation to 
^* be passed and goes by me signed and sealed with the 
^ sesu of my arms., Lisbon the 2rth January^ 1803. 

** Signed, D. Jono de Alnufida de MeUo de CastroJ^^ 

" I William Jarvis, Consul of the Umted States of 
^ America in this city of Lisbon^ &c. do hereby certify 
^ unto all whom it may concern that the foregoing is a 
^^ true and just translation of a.copy firom the proceedings 
** against Uie brig Aurora, Nathaniel Shaler, master, at 
^ Para in the Brazils which is hereto annexed and atr 
^ tested by his Excellency Don Jono de Almeida de Mellq 
*' de Castro, whose attestation is dated tlie 27th Janua^ 
**ry, 1803. 

** In testimony whereof, I have hereunto set my 
^hand and affixed my seal of Office, in Lisbon this 16th 
"day of April y out diousand eight huiydred and three." 
*i WILLIAM JARVIS." 

The bin of exceptions, besides the foregoing, stated 
a variety of depositions, papers and other evidence, 
which it is deemed unnecessary here to insert, and then 
proceeded as follows : 

" Whereupon* the said plaintiff, did then and there in- 
" sist before the said courts that the said paper writings 
^^ offered in evidence as aforesaid, by the defendant, ou^ 
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** ilot to be admitted and allowed to be given in evi- 
** detice to the jury On the said trial, in behalf of said 
** defendants ; but the %aid judges did then declare aqd 
*' deliver their opinions, that the same paper writings 
** ought to be admitted is evidence to the jury." 

^' Whereupon the said counsel for the said defendant, 
** did then and there insist before the said judgesythat the 
** said several matters so procluced, and given in evi^ 
*^ deiice on the part of the said defendant ^ aforesaid 
** were mffident^ and ought to be admitted and alio^d 
** as suffcient evidence^ to prove that the los's of the 
** said brig and cargo^ was by a peril within the exception 
** made in th^ aforesaid policies respecting seizure by 
** the Portuguese for illicit trade, and therefore that the 
** said Church ought to be barred of his aforessud action, 
** and the said defendant acquitted thereof. And there* 
*^ updn the said defendant, by his counsel, did then and 
*' there pray the said j kid ges to admit and allow the said 
^ matters and proof, so produced and given in evidence 
<^ for the defendant aforesaid, to be suffcient evidence 
^* to bar the sud Church of his action atoresaid. 

^ But to this the counsel of said yohn Barker Churchy 
^^jun. on behalf of said Church, did insist before tlie said 
^* court that the matters and evidence aforesaid, so produce 
** ced and proved on the part oi^ the said 4efendant were not 
** sufficient, nor ought to be admitted or allowed to bar the 
^* plaintiiTof his action, and that it did not prove the loss of 
^^ the said brig and cargo, to be by a peral within the excep* 
^* tion contained in said policies, respecting seizure by 
^* the Portuguese for illicit trade, but . thAt the evidence' 
*^ on the part of the plsuntiff, did prove the same loss 
^ to have happened through a peril for which the under- 
^* writers on said policies were liable, by the terms 
" thereof. 

** And the said WUUam Citshtng, Esquire, did then 
♦* and there deliver his opinion to the jury aforesaid, in 
*• the words following, to wit : 

^ The first objection to this action is, that it is brought 
** in the name otjohn B. Church, jun* when the contract 
** was mot made with him, but with his father, John B* 
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^ Church. But from the evidence of Mr. , Samuel 
" Blag^Cy It IS pljun the pblicy was made for the son, in 
** pursufmce of the express application and direction of 
** the witness.. The property pf fthip and cargo is 
<^ proved to be in the plaintiff. 

^^ The principal question is, whether the brig Aurora 
^^ and cargo (insured by these policies) were seized by 
^^ \S^t Portuguese for (or on account of ) illicit trade? 
^^ If so sei:2ed, the insurer is not liable ; if not seized 
^' fpr illicit trade, the defendant iHust* answer for the 
*^ sums by him insured. 

^' The bng went to Brazil for the purpose of trade ; 
♦* first to Janeiro^ where, with leave, part of the cargo 
^^ was sold,' dien proceeded to Parcu It is pretty well 
^^ understood, that a trade there is illicit and prohibited, 
^^ unless particular licence can be obtained ; sometimes 
^ it is obtained, sometimes not; and in want of leave 
^^ seizures have been made* 

^ It seems that the seizure and sequestration which 
** toolt place at Para, wer& on account of attempting to 
** trade there. The sentence of the governor of Para 
^^ appears to me decisive as to this point, that there 
^^ was an attempt to trade, and that was against the ef- 
••* feet of the Portuguese law referred to in the decree. 
^ It is contended that this vessel was not within the 
^ P9nujti^5c' dominions, and therefore not in violation 
*f of. any of their laws. 

^^ It appears the vessel wasliovering on the coast of 
^^ Paroy and anchored upon that coast, and that tlic 
** plainttfT, with others from the vessel, went on shore in 
^* the boat among the inhabitants. 

^ It is said that this sentence has no appearance of 
** an admiralty decree ; but there does not appear any 
** other authority at Para^ to condemn for illicit trade than 
** that of the governor. The governor does undertake 
<« to decide, and I do not know diat he had not authority, 
.** according to their modes of colony government, so to 
^^ db. One things seems certain, that is, that the pro* 
'^ perty was seized and sequestered and taken away, by 
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**the govemor^s sentence, on account of prohibited 
*^ trade ; in part at least. 



^* As to a design agakist the country, it is said there 
" Were suspicions, jit does not seem probable that the 
^^ government oi ParOy could seriously think the coun- 
" try endangered, |biy a few Americans coming with 
^^ cargo for trade* 

^' I am therefore of opinion, that it falls within the 
^* meaning and true intent of the exceptions in the po- 
it licies, viz. ^^ that the insurers shomd not be liable 
** for seizure by the Portuguese for illicit trade,*' and 
*^ that you ought to find for the defendant." 

** Whereupon the said counsellor the plaintiff, did 
^^ then and diere in behalf of the plaintiff, except as 
^^ well to the said opinion of the said judges in relation 
^^ to the said paper writings ; as to the opinion of the 
^^ said Gushing, delivered to the said jury,'' Sec. 

. Stockton^ for plaintiff in error, contended that the cir- 
cuit court had erred, 1st, on the general merits of the case ; 
and- 2d, in admitting improper evidence to go to the jury. 

1st. As to the merits. The exception in the policies b 
of the case of seizure for illicit trade^ not of sdzure for ta 
attempt to trade. The latter case b within tiie policy and 
is one of the risks which the underwriters have taken upon 
themselves. Actual trade, and a consequent seizure there- 
for, must both concur, in order to protect the underwri- 
ters. The evidence stated in the rea>rd, if it proves any 
thing, does not show that the seizure was for any act ot 
illicit trade. To make the most of it would be to say, tint 
it was a seizure on suspicion* But it. rather seems to be. 
an act of violence, a marine trespass, not warranted even 
by the law which the defendant has produced- It appears 
in the record that the trade has been, generally speaking, 
interdicted ever since the year 1591^ and that this £ict was 
known, to both parties. Every general history of the 
country proves me general prohibition of the trade^ but 
that it is «ometimes permitted. The intent to trade is 
not an illicit trade. The real im'port of the policy is this, 
** we know the general prohibition of the trade, but that 
permif^sion is sometimes gi*anted. Go on with the voya^. 
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try to get {Krnustkm, but see diat ]rou do i|ot tradb without 
leave; ifyoudo, it is not st our risk. Underwriters are 
sdways presumed to know die nature of the voyage; and 
the course of the trade. *^ In general," s^ jLordMBms- 
fields in Pelly v. Royal Ex* Iiuurance Co. Park. 42, 43, 
(4rO ^ what .is usualhr doiic^' by such a ship in such a 
^^ voyage^'vA understood to be referred to by every .policy, 
*' and to make apart of it, as muc^as if it wereexpress- 
" ed.'* The same principle is recognized in Nobk v. 
Kennoway^ Park. (49.) 44. — Dougk, 512, 

Ko objection can be taken to the policy because it was 
upon a vojrage for a trade illicit by the laiys of Portu^aL, 
although a policy upon a traduig voyage made illegal by 
our own laws, might be vacated. — Park. 268. (236.) Dek- 
nada v. Motteux.'^^Pkmche v. Fletcher j and Lever v. Fkt- 
cher. 

The intentbn to trade can nev^ be construed an actual 
trading. The difference between the intent and the act, in 
the case of deviation, is taken in Park. 359. (314.) Fos^ 
ter y. Wilmery and Carter v. RoyeU Ex. Insurance Co. 

If the intention could be taken for the act, the vessel 
mig^ have been seized by the Portuguese on thi» very day 
she left NeW'Torkj and the undenvritef would be dis- 
charged. 

The sentence does not go on the ground of illicit trade. 
At most it only expresses a suspicion. Besides the vessel 
was seized five leagues from the land, at anchor ,pn tlie 
hig^ seas. The seizure was not justified by their own 
laws. She was not within their territorial jurisdiction. 
By the law of nations territorial jurisdiction can extend 
o^y to the distance of cannon-shot firoift the shore. Vattelj 
B. 1, c 23, (280. 299.— -A vessel has a rig^t to hover 
on the coast. It is no cause of condemnation. It can, at 
™o^ justify a seizure for the purpose of obtaining securi- 
ty that she will not violate the laws of the country. The 
law which is produced fi>rbid8 the vessel to enter a port, 
but does not .authorise a seizure upon the (q)en-^ea. — 
Great-Britaifij tiie greatest commcrcialnatbn in the world, 
has extended h^ revenue laws the whole lengtibof ^ 
law of nations, to prevent smuggling. But she authorises^ 
seizures of vessels, only within the limits of her poits, oi 
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witluntw^ leagues x>f the ooast; and then oiity for the pur* 
^se of obtafaimg security. 4^ac. At. 543* 

The reason thajt $hi^r.8i]parcargo went on shore ^as the 
want of water ; and the evidence proves that the want was 
reaL For this put^ose he had a rig^t to go on shore, and 
although he thereby pla^ed^his person in wieir power, yet 
that did not bring the vessel into port* 

The sentence is not evidence of the facts which it re- 
cites. It is conclusive only as to the very point of the 
judgment. Peaie^s Law of Evidence^ 46^ 47. It shows 
on its. face that the seizure was made, not for an acti^ 
trading, but on stisfdcion of an int^tion to trade. 

2d. The circuit court erred in admitting the evidence 
which was objected to. 

1. It did not appear to be the sentence of a court hay- 
ine competent jurisdiction. 4 Rob* 55. The Henrick and 
Maria. ^^ A legal sentence must be the result of legal 
" proceeding^, in a legitimate court, armed with compe- 
** tent authority upon the subject matter, and upon the par- 
^< ties concerned ; a court which* has the means of pursu- 
*' ing the proper inquiry and of enforcing its decisions." 

The court may perhaps take judicial notice of the pro* 
ceedings of a, court of admiralty, but this cannot apply to 
the sentence of a governor. The circuit Judge declared 
the sentence to be evidence, because he did not know that 
there was any other tribunaL But the jurisdictbn of die . 
court ought to appear. The laws which are produced do 
not show the authority of the governor to condemn**- 
Peakt^ L. E. 4n^ 48. 

2. But the laws themselves are not Sufficiently authenti- 
cated. They are only certified by a secretary of state 
with his sign manual and private seal. They oug^ al: 
least to be certified under the great-seal. A private act of 
this country must be proved by a sworn copy compared 
with the roll. So of foreign laws. They must be proved 
tu facts^ by testimony in court. 1 P. WiUicmSy 431. 
Freemoult v. Dedire. Cowp. 174. Mostyn v. Fabriga^i 
2 East. 260, 2/2, 273. Colht v. Lord Keith. 
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It q>pembv the teistimony in the record that .the vessel CsvmffK 
was pot $eized for an attempt to trade, but ci^tured on n Jm 
siispicion of being an enemy, or as a spy sent by the 
French. 

3. Thescntetice is not duly authenticated* Isasecretary 
of state a proper certifyingofficerof a judgment of ^ court 
in the colonies ? To ascertain what is a su^cient mo^ of 
authentication, the principles of the common law must be 
our guide. By that law there are only three modes. U 
Kxemplification under the great seal. 2. A sworn copy 
provea by a person who has compared the copy with tne 
otigina]/ 3« The certificate of an officer speciaUy authori- 
sed ad hoc* 

It has not even the seal of the court. If the court had 
no seal, that fact ought to have been proved. Why Was 
it not certified under the great seal ? One nation will take 
notice of the national seal of another.. Why was not tfie 
American consul sworn ? Of what y^dity is the certifi* 
cate^ or the scul of a consul f Why have they not produ* 
ced a sworn copy of the proceedings ? An American con- 
sul 19 not a certifying oSicer. The court can take no more 
notice of Air certificate, than of that of a private person* 
There is no case to be found in a court 6f common law 
where it has ever been received as evidence. BuUerj N. P. 
SS€, 227, 228, 2^9. 10 Co, 93, LeufiekPs case. 9 Mod. 
66, Anan* 1 Mod, lir, Greene v, Proudcj 2 Show. 232. 
Hugf^sv, C&rnciius, 2 Lord Raym^ 893. Green v* WaU/^ 
er^ Peake^ i- E* 48. 

Adams J for defendant. 

From the papers which have been read to the court, and 
from the statement of the case made by the gentleman who 
opened the cause in behalf of the plaintiff in error, it be^ 
comes unnecessary to make any preliminary observadctos 
to possess the court of the questions between the parties 
now to be decided. The verdict of the jury, and the sen- 
tence of the court being in favour of the defendant, the 
underwriter on the two policies, the judgment, it b pre* 
flumed, will of course be affirmed, unless the objections 
stated against it by the plaintiff in error should be deemed 
bv this court sufficiently substantiated, and of such a con« 
ctosive character as necessarily to requre a reversal* It 

cc 
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18. therefore incumbent on m^ only to meet the exception^ 
taken by the'pIaintifF's counsel against the judgment of the 
circuit court ; which exceptions are t\vo : 1st, against the 
construcdoh given by the 'circuit judge to die poUcies ; 
and 2d, against the evidence admitted for the defendant ; 
the one oi substance^ the other of form. The one involv- 
ing the merits of tte pni^ question upon which the issue 
of this litigation can depend, and the other only pointed 
at the weight and authetitictty of the evidence admitted 
by the circuit court. The one founded on the position, 
that the defendant had ho .good bar to the claim of the 
plaintiff against him; the other resting on the basis, that 
strong and unanswerable as his defence may be, the proof 
that supports it was not clothed with that official solemni- 
ty which could alone entitle it to credit, and that it wanted 
that most powerful of all tests of truth — a bit of sealing-^ 
wax. 

I shall ask the liberty of inverting the course of argu- 
gument adopted by the gendeman v/ho opened the cause, 
because in point of time the objection against the admis- 
sion of the evidence naturally precedes the discussion on 
its legal.operation. He certainly was aware pf this, and it 
is presumable that he \CimisfXliivverted the natural order of 
his argument, only because he wished to reserve for the 
last, die point upon which he placed his principal, perhaps 
his only reliance for success. A similar motive however 
must produce the contrary effect upon me, and induce me 
taretum into that direct road, tluit broad high-way, from 
wliich he deviated^ only because the winding path gave 
him a shorter passage to the term at which he was desirous 
to arrive. For my own part, though confident, as before 
the decision of tlus court I oug^t to be, that the objec- 
ticrtis sigainst the evidence are not so* powerful as that gen* 
deman's eloquence represented them, though persuaded 
that this court will concur rather with the opinion of the 
circuit court, than with that of the plaintiff's counsel, 
even upon this pointy yet I will candidly confess that I 
feel more sanguine upon the quesdon to the merits^ than 
upon the question to xht forms; for if the evidence can 
but shew its face in the cause, we diink it ftiust require the 
utmost refinements of ingenuity to raise the shadow of a 
doubt upon its operation. 

The obiettion against the evidence divides itsdf into 
two branches : 
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1. Against the two Portuguese laws. Cbvrg^ 

HVBBART. 

2. Against the sentence of condemnation by the gover- 
nor at Para. 

Before I examine the reasons and authorities upop 
which these papers are respectively questioned, I must 
make one remark, which wiQ be alike applicable to the at^ 
tacks upon both. All the arguments by which they are 
assailed, rest onty upon the ruks and not upon the^rm- 
ctples of evidence. I do not mean to say that the rules of 
evidence are not foimded upon principles. I know them 
to be founded upon the soundest principles ; but the ope- 
ration of the rule which is positive, and, in some sort, 
arbitrary, ' is not always conformable to the principles 
upon which it is foimded. Thus written evidence is in 
its nature of superior weight to mere parol testimony, for 
verha volant^ litera scripta manet ; words barely spoken 
are fleeting, but when written become permanent. From 
this principle is derived the rule that parol testimony shall 
not controul the operation of a written instrument : yet it 
often happens from various causes, that parol testimony is 
stronger than written evidence, and in such cases it is die 
pracdce of all courts to receive it in contradiction to. the 
general, rule. Thus, as all the positive rules of evidence 
are derived from some principle, so in their operation 
they are always governed by this principle at once of rea- 
son and of humanity, that no man can he required to per- 
form impossibilities. Hence all the positive rules and 
gradations of evidence are subject to this exception, and 
both in courts of law and of equity no party can be re- 
Quired to produce evidence of a higher order than he can 
obtain. - It cannot possibly be necessary to produce the 
authorities, with which the books teem, of cases in which 
evidence of a lower order has been admitted, when the 
Ugher evidence, appropriate to the cause, was not acces* 
siole to the party. But if the principle itself be recog- 
nized, I trust It win be in our power to shew that the 
defendant comes within the rule of its application, and 
that this testimony was the best which it was in his power 
to obtain. 

These observations wiU furnish an answer to Ac rules 
and authorities which the gentleman adduced in support 
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Ctfvftcif of his objections, both* against the laws, and agamse the 
^' aeiitence of condemnation. 

F^rst as to the laws. 

We are told that fisreign laws must be proved ; and 
what the foreign law is; and the authorities alleged in 
sup^rt of ttus assertion, are, Coipf. 174. and 2 Eaat^ 
260, 273. 

This we are not at aQ ^posed to deny ; though rea- 
sons mig^ be given why ^e rule oug^t not to be admit- 
ted, in its fullest latitude, in this country. 

This (question is, however, quite immaterial to us in 
the present case ; because we did adduce proof of these 
foreign lav/s, and the onlyj point to settle is, whether it 
was good and sufficient prck>f. . 

It b said that foreign laws must be put on the footing 
of private laws, and must be authenticated, 1st, by an 
exemplification xmder the gre^ seal ; or, 2d, by a swoni 
copy npm the roUs. 

To this we answer, 

First J That the rules for the proof of foreign laws, 
ought not to be put upon tht foot&g.of private laws '; fisr 
this plain reason, that every subject can obtsun, of rig^ 
an exemplification imder th^ great seal, or a sworn copy, 
from the rolls, of a private act of parliament. But it is 
not the practice of all foreign governments to issue exem- 
plifications under the great seal ; or to keep their laws ia. 
rolls of^ parchment. It is not the practice, for instance, 
in Portugal^ as is apparent from uiese laws themselves.. 
The practice appears to be to regbter the laws in sundry 
public offices, and one of them, me comptroUer of the epC" 
chequer^ .is required to &end copies to die possessions 
abroad ; but it does not appear that any subject, much less 
any foreigner, can obtsun copies of them by application to 
any officer whatsoever. The first law is dated at Vallado- 
lidy was made by a king' of Spain^ while Portugal was 
under the dominion of diat kingdom, and was a public 
law. To require, therefore, an exempMcationy or a co- 
py from the roUs of this, would be as if a party, in these 
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United Jtolef, slioul^ be caQed upon to producfe an exem* 
pliiicatbn, under the great seal of Engkmd^ or a copy 
joDrn the rolb of parliament, of a pujilic act of parliament, 
passed in the reign of queen EmiAeth^ in order to prove 
It a law ill. this country. A copy from the roOs, therefore, 
where there' are no rolls to copy i dni exemplification un« 
der the great seal of Portugal^ of records in the chancery 
of Spain^ are impossible tlungs ; a party can never be re* 

Squired to produce them^ and the authentication of thcMc 
oreign laws, at least, cannot be put on a footing with that 
of private statutes in Great Britainm 

Yet even if the rides relative to private statutes were 
applicable to the case, we should certainlv come within the 
exceptions which have been allowed in the British courts* 
The rule itself is founded rather on a quaint and artificial 
process of reasoning, than upon a £Edr and liberal princi- 
ple ; and when the object of a private statute is in anj^ de- 
gree public, or is of a nature to be notorious, the English 
judges do relax from the rigid muscle of the common law, 
and receive the printed statute-book as evidence. 2 Bac* 
Ab. 609, Gwittiw?s Edition^ and the authorities there 
cited* 

If the principles recognized in these authorities are just, 
they appfy eminendy to this case^ Here is a law, public 
in its nature, known to all the world for these two centu- 
ries, and confessedly known to both the parties in the pre^ 
sent action. On principle, therefore, a printed copy 
would be admissible ; and i^ by the reasonii^g of this Enm 
glish judges, the printed statute-book derives authenticity 
from the types of the king's printer, surely this copy of a 
foreign law must be allowed to derive more authenticity 
from the official certificate of so respectable an officer as a 
consuL 

But with all submission to the opinion of the court, I 
contend, that under the circumstances of this case, the 
certificate of the consul was the best evidence, which in 
Uie nature of the thing could be produced, of these laws. 
To whom else could the parties have applied ? Even m 
Engkmdy a copy •of pubhc acts of parliament^ from the 
rolb, would not be furnished to individual applicants. In 
Portuftal there is every reason to presume no such copy 
could be obuined. Aus it respects the first law, made by 
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a kiog of Spain two hundred years ago, it may be consir 
dered as demonstrated. The jealousy of the country 
with regard to any intercourse between foreigners and 
their colonies, might, and probably would, have made it 
dangerous for any foreigner to apply for a copy, under the 
great seal, or with any extraordinary authentication, of 
Siese laws. And after all, when obtained, would the 
great seal of Portugal^ or the signature of the chancellor 
of Portugal^ have been so well known to this court as 
the seal a»d signature 6f an officer of our own govern-^ 
ment resicUng there ? 

We are asked for an office copy, . certified by an officer 
entrusted W Aoc. But wxiy b credit given to office qjO' 
pies i Because the officer is publicly known ; Ibecause 
his business to keep the records is equally notorious, and 
courts of justice will take notice of it* Surely this can 
give no credit to the office copy of a Portuguese clerk or 
secretary. Surely neither the name, nbr^Sce, nor trusty 
nor duty of a scribe in the chancery at Lisbon^ can be so 
well known to this court, as the consul, commissioned by 
the executive government of our own country* 

We are. called upon for a sxvorn copy ; but by whom 
should the affidavit be made? Bv the consul, said the 
gentleman ;— And before whom r, This he did not say, 
but it could be only before a Portuguese magistrate ; — 
And who is to authenticate the magistrate's certificate of 
the oath ? The consuL So that in ^e end the authenti- 
city of the whole transaction must depend upon the con- 
sul's certificate. The magistrate, who administers oaths, 
is a person of notoriety to his^own government ; but to 
make him equally known to the tribunals of foreign na- 
tions, requires, in general practice, the attestation of 
some officer recognized by the.law of nations. Such an 
officer is^a consul ; and where no public agent of a higher 
rank from^the same nation is resident, I cannot imag^e 
any attestation of the laws of one countiy , to the courts of 
another, so well entitled to credit, as that of the consul 
firom the nation to whose courts tht attestation is to be 
made. 

I have observed that by the Portuguese practice the 
laws are registered, and not enrolled. There is an ex- 
press authority that st copy, attested by a notary public^ 
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of an agreement registered in Holland^ may be pven in 
. evidence ; and i£ a public notary* s certificate is sufficient 
to authenticate a registered agreement, I see not why a 
consyPs certificate should not be equally well adapted 
to authenticate a registered law* .13 Viner^ 123. 

Let me add, that in this country there are peculiar 
reasons for unscrewing the most rigorous positive rules 
for the forms of evidence, in these cases where transac- 
tions beyond seas are to be ascertained. The inter- 
course of European nations with one another is carried 
on by a continual and almost daily interchuige of mails. 
In six weeks a co mm uni cation and its return may be 
accomplished from one extremity of Europe to the other. 
Defect of forms in obtaining evidence may be repaired 
within the term of a court in session, or at ipost from 
one quarterly term to another. An accident by the loss 
of papers transmitted by the post-offices seldom hap- 
pi^ns ; and happenings can speedily be ^remedied. The 
delay and expense to the party is not necessarily of ma- 
terial importance to him, even if he is compelled to 
renew an experiment to obtain papers properly authen- 
ticated. The same infiexibility of rule mu&t,'in;the nature 
of thing&f much more powerfully check and retard the 
pace of justice in this country. There is no regular and 
periodical communication of maik ; for instance', be- 
tween the United States and Portugal. Instructions to 
get evidence can be sent^ and answers received only by 
the occasional conveyance of commercial navigation.—- 
Six months, on an average, is the shortest period of 
time within which answers to letters can be received. 
If any of the accidents of the seas happen to the orders 
transmitted, or to the documents returned, the time re- 
quisite, to receive them is more than doubled. This 
court, the court of final report for most cases in which 
these rules of evidence can apply to the matter in dis- 
pute, sits but once a year. It is remote from many of 
the cities where causes requiring evidence from abroad 
must in general arise. . If an ^ti^ of litigation is an object 
of importance to the public welfare ; if it be of the 
greatest interest to all individual suitors, every induce- 
ment, public and private, must combine to prescribed 
rules ot facility J and not rules of rigour for the mere^ir- 
^nalities of evidence to be brought from beyond the At« 
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bmtic. If then dieimbeiidjng inamtnui of die ( 
lair rcallf required for foreign laws a different aiitfaeiiti« 
cation than the certificate of a consnL Aere would stOl 
be the most cogent reasons for admitting it as sufficient 
in this country. 

The same reasons apply still more ^oixibly to the' 
senttnce of the Governor of Panu 

How is it possible to require that a suitor should pro- 
dvtccjoi exemplification J a ewom copy^ or an office copy ^ 
of a document, when he is forbidden, on pain of death 
and confiscation, to set his foot in the country where 
alone those modes of authentication could be obtained I 
JThe practice of the Portuguese government appeani; upon 
die face of these papers. The Governor transmits io 
the Secretary of State at Lisbon the original sentence of 
condemnation, with the proceedings upon which it was 
founded. And the Secretary of State, who remains in 

Eossession of these original papers, furnishes, under his 
and and seal, a copy of them to the public agent of the 
nation to which the condemned vessel and cargo belong- 
ed. If this evidence is not of so high a nature as an 
exemplification under the broad seal, it derives, from 
the high and important station of the attesting officer, 
a higher credit than a mere office-copy, or even than a 
copy attested by the affidavit of an obscure individual. 
3 Dallas J 19 to 42. Binj^ham v. Cabot. 

The laws, therefore, and the sentence of the Goveinory 
are authenticated by the best evidence which, in the 
nature of things, was attainable by the party ; and if 
this Court should be of opinion thatit^oug^t to have 
been rejected, I should be altogether at-a loss to instruct 
my client, where or how to apply for better, unless 
the Court would themselves condescend to give their 
directions; the methods suggested by the plaintiff's 
counsel being altogether impracticable. 

But It is said the sentence was^not of a court of coni- 
petent jurisdiction upon tlie subject matter;, and we are 
called upon to prove the jurisdiction of the court* 

This objection was made by the gentleman before he . 
questioned the evidence as to the laws ; and he appealed 
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to the hws themselves to support it. He said Ae laws 
themselves speak of judges'; that this court will not 
presume the jurisdiction of the governor of a province ; 
and tha^ it is not like a court of admiralty, which is a 
court for all the world. 

But, first. The laws do, in many places give, by ne- 
cessary implication, and in express words, jurisdiction 
to the governor. 

Secondly. The second law does speak of other judges^i 
but they are appointed for the trial of the governors 
themselves, and of JR0r#ti^e«^ subjects offending against 
the laws, and not of foreigners. Indeed most of die 
penalties of the second law are pointed agahist the sub- 
jects of Porttigal engaging in or conniving at the forbid.^ 
den traffic, as those of the first law are dbiefly directed 
against the foreigner. And, 

Thirdly. The comparison Between the .governor's 
court and a court of admiralty, is inapplicable, for the 
very reason which die gentleman su^ests. A court of 
admiralty is a court for all nations ; and no such court 
can exist, where all nations but one are excluded upon 
the most vindictive penalties. The gentleman's argu- 
ments against the colonial jurisdiction of a governor 
might be of weight, addressed to the court of Lisbon^ 
to persuade them to open the ports of their colonies to all 
the world, and establish courts of admiralty in the 
ports of Brazil; but they cannot take from the governor 
the jurisdiction given by the laws, and further recog- 
nized by the attestation of the Portuguese secretary of 
state to the papers transmitted by him. 

2. I .shall now return to the first point of the gentle- 
man's argument, and considering the evidence as duly 
authenticated, examine his objections against the opin», 
ion of the circuit judge, relative to the construction of 
thepoUcieft' 

The opinion of the judge was, that the loss came 
within the exceptions in the policies, and therefore that 
the underwriter was not liable. 

Dd 
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The plaintiiF by his counsel, says that the loss was 
not within the exceptions,, and that therefore the under- 
writer was liable. 

The question, therefore, is a question of construction 
tipon-the true intent and meaning of the exceptions con- 
tained in the poUdes ; and it will be proper to state the 
words in which the exceptions are couched, and then 
apply to them the facts in evidence, and the propec rules 
of construction adopted in similar cases* 

The words in one policy are, 

1. ^' The insurers are not liable for seizure by the 
** Portuguese for illicit trade." 

In the other, 

2. ^^ N. B. The insurers do not taie the risk of illi- 
** cit trade with the Portuguese.^^ 

In both instances the words are within the body of 
the policy, and in their effect are in the nature of a war- 
ranty ^uoo^A^c. The meaning appears to be exactiy 
the same in both instances, and mid the words been, 
" warranted against seizure by the Portuguese for illicit 
^^ tradcy^ their force and meaning would have been ex- 
actiy the same. 

If there can be a reasonable doubt as to the constnic- 
ti6n of these words, we must recur to the ordinary 
rules of construction, which govern the cases of war- 
ranties and exceptions. There is no rule more univer- 
sally known than that, as for what the underwriter 
takes upon him in the policy, a large and liberal con- 
struction must be given to his words, to favour the as- 
sured, so for what is excepted out of the policy, or 
warranted by the assured, a rigorous and strict con- 
struction must be given, to favour the underwriter; 
upon the reasonable and reciprocal principle, that words 
introduced for the benefit of either party shall receive 
the construction most favourable to the interest of that 
party. Hence, if the meaning of these words were in 
either case equivocal, tiiat construction which would be 
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most £sivourabIe to the uadenvriter, for whose benefit 
they were introduced, ought to prevail. 

I apprehend, however, that there will be no occasion 
for resorting to this rule of construction. To me the 
meaning of the parties appears so obvious in the ex- 
pressions used, t|iat diey are susceptible only of one 
construction. 

It must be remembered, that this was professediu a 
voyage for the purpose of illicit trade. The voyage 
Itself was illegal' according to the Portuguese laws, and 
known to be so by both parties. The vessel, though 
bound to two Portuguese ports, was cleared out for the 
Cape of Good Hope^ a decepdoii hot intended tp be 
practised on the underwriters, biit on the Portuguee^^ 
and proving, to demonstration, the full knowledge on 
the part of the plaintiff, that the mere act of going to 
BrazilyV^^ a violation of the i'l^r^^iKftfe trade laws, 
subjecting his vessel and cargo io seizure and confisca* 
tion. Indeed, the gendeman who opened the cause for 
the plaintiff, in one part of his argument admitted, and 
strenuously urged this knowledge of the illegalityof the* 
voyage, and most ingeniously attempted to draw from 
It a deduction in favour of Mr* Church^e claim. I shall 
notice this hereafter j at present I shall only ••rcmiurk; 
that the directly opposite inference appears to me die 
true one. It appears by the papers that the instructions 
to Mr« Blagg€y m Boston^ the -.agent who effected the 
Insurance, were to obtain it at the Marine Insurance 
(Mice in preference. Yet the insurance was not effected 
there, nor at the other incorporated office then existing 
in Boston. They never make insurance of any kind on 
voyages known to be lUegaL Mr. ChurcVe t^nt there- 
fore, could obtain io^urance only at the private offices of 
individual underwriters, and that on the express condi« 
don that they would take no risA for illicit trade, nor an« 
Bwer for seizure on that account. 

The exception therefore, is not, and coulit not be 
against illicit trade / for this was intended; and it would 
have been absurd to warrant against what was the sole 
object of the voyage. But this was a risque which the 
imderwiters would not assume i and their language in 
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the policy is, we will insure you against the usual risks 
of an ordinary voyage, and although you dear out for 
tfie Cape of Good Hope^ jom shall go to one or two ports 
of Brazil; but as your voyage, by the laws of that 
country is illegal, we will bear none of the perils which 
this circumstance may lead you into with the PortU" 

£€$€• Tour profits from die voyage may be enormous; 
t you may get into trouble, and those chances you 
must take entirely upon yoursdf. 

The language in the exceptions is conformable to this 
idea* It refers entirely, not to the act of the party, 
but to the acts of the Portuguese. It excepts, not 
against the illicit trade itself, but against seizure on that 
account ; and against the ridi with which it must be 
.attended. 

So that if diere had been no sentence of condemna- 
tion, but merely an order for seizure, on account of il- 
Ucit trade, hj the governor of Para^ the underwriters 
would have been dischai'ged. There is some analogy 
between, this exception and an ordinary warrant}' of 
neutrality ; but this is a much stronger case. To falsify 
a war r an ty of neutrality, the sentence of a court oF ad* 
miralty b necessary, because that alone can decide the 
question of neutral or not. But a warranty against de» 
tendon for not being neutral, or against capture as ene- 
my's property, would resemble this ; and such a warran- 
ty would undoubtedly discharge the imderwriters, from 
die moment of the detention or capture on that account, 
without needing the sentence of a court of admiralty 
on the question of prize or not. 

The gentleman, in the principal part of his argument 
on tills point, urged, however, that the exception was 
not agamst the risk of illicit trade, not against seizure 
for ilUcit trade, but against ilScit trade itself; that is, 
against the sole object of the voyage. He says the 
language of the underwriters is, go and gtt permission 
to trade if yoa cmi ; but take care not to trade without 
permission, and he has laid great stress upon the depo? 
sitioiis, to shew tiiat all nations ib trade there with per- 
mission. But tiie whole weight of tiiis reasoning rests 
JttftmA^ idea, that the permission to trade, by tiie gov- 
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etnor, would have made die trade legal, and that the 
plaintiff did not intend to tnufe illegally. 

This contradicts the whole tenor of the gentleman's 
argument, founded upon the known illegality Of the 
trmle. It contradicts the words of both exce))tions 
which explicitly refer, not to the trader but to \t% perils^ 
and it contradicts the whole tenor of the testimony, as 
well as what is known, and what I shall prove,, that /r^r* 
mission could not make the trade legitimate. 

We are told, however, that the voyage alone could not 
be within the policy, because it was at &d from NeW' 
Tori to one or two Portuguese ports in Brazil; and au» 
thorities have been cited to shew that underwriters are 
bound to know the course of the trade. 

The voyage alone was not without the policy, in respect 
to all the perib undertaken ; but it was without the policy 
in respect to the perils excluded by the exception^ Thus 
although the vessel was cleared out for the Cape of Good 
Hope^ and the course from Rto yar^etro to Para was as 
wide as possible from that of such a destination, yet it was 
within the policy, and the underwriters could not have dis- 
chargfid themselves on the ground of deviation. Thus far 
they were bound to knaw the course of the trade ; and 
they did know it, for they expressly declared they would 
take no risk arising from the peculiar character of die trade 
qn which the vessel was bound. As to the authorities 
which the gendeman has read to shew that no nation takes 
nodce of the revenue laws of another, and that underwri- 
ters may be bound by insurance on a trade illicit by the 
laws of the country where it is carried on, I shall not disr 
pute them ; but they seem altogether inapplicable. The 
difference between the case of Lever v. Fletcher and ours, 
is, that there the underwriters had not tlirown the risk of 
illicit trade out of the policy by an express exception. In 
ours they have. Had our policies been without this ex- 
ception, undoubtedly the underwriters must, and would, 
liave paid for this loss. But can any one imagine that if 
in that case of Leter v. Fletcher the words of our excep- 
tion had been in the policy. Lord Mansfield "woyjXAhay^ 
told the jury that the underwriter might be liable for a risk 
of illicit trade, which they had, in so many words, ex- 
cluded? 
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It issudthat all nations db trade irith pernuasion; and 
to this I have replied that even such permission does not 
legitimate the trade. This b proved by the deposition of 
one of the plaintiff's witnesses, who testifies ^^ diat when 
vessek go into Sio Jannro^ bdon^g to foreigners, they 
allege a pretence of want of repau^, want of water, or 
somethmgof that kind, on representmg which they obtain 
leave^ to sell part of the cargo for repairs, and to remain a 
certain time, usually 20 dbys, and then by making pre* 
tents to the officers they are not prevented fit)m selling the 
whole, but without those presents they would probaUy be 
infiirmed against. Such trade is a prohibited tra^ but it 
is frequently done without a bribe.^' 

From this process, which is confirmed by historical tes- 
timony, it is apparent that the Portuguese governors have 
no authority to license the trade. The same thing is e- 
qually clear from the most ancient of these laws. 

Tlie principles of the Spanish and Portuguese govern- 
ments have always^, from the earliest periods of their colo- 
nial establishments, been founded on this total exclusion 
of strait gersp In the autumn of the year 1604, a trea^ of 
peace was conc!ude:d between Philip the 3d oi Spain^ and 
Jamrs the 1st of England* These two nations had, be- 
fore that time, been, for m^iy years at war, and just then 
their political interests attracted them towards a close al- 
liance together* In the negotiations for the peace this 
jealousy of the Spaniards against any commercial inter- 
course between foreigners and their colonies fi>rmedoneof 
the points upon which the greatest difficulties occurred.— 
Spain insisted, not only that British subjects should be ex- 
cluded from all trade to the Indies^ but that ^ames should 
expressly prohibit them from engaging in sucn trade by his 
royal proclamation. This the British government peremp- 
torily refused. The parties were for some time on the point 
of breaking off at this very knot ; and they finally could 
meet on no other terms than those of total silence on the 
subject. Spain therefore, as a substitute for negotiation, 
immediatdy afterwar s issued this decree, which has neVer 
since been repealed ; and when Portugal^ some forty years 
afterwards, asserted and maintained her independence, she 
adopted, and has ever s'mce practised on, die same law^ 
But in times when the mother country has been at war, 
and unable to superintend, with the usual keenness of ob- 
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servadon. Hit conduct of the colonial governors; when 
she isWnable, from the obstructions in her n aviation, to 
fiimisn the colonies with the supplies the^ are accustomed 
to receive from her in peaceable times ; when the demand 
for these suppfies swells the prices of articles to exorbitant 
rates, and the governors are at once assailed by the Im- 
pulse of opportunity, of necessity, and of temptation, they 
have always occasiondljr yielded to the force of those in- 
ducements, and in various modes have sacrificed the se- 
verity of official duty to the sweets of profitable corrup- 
tion. They shut their eyes and open their palms. They 
connive at die trade, and secure to themselves a large por- 
tion df its advantages. But the modes of transacting thu 
business are themselves the most decisive proofe of its il- 
le^ty. To shew this, ^and as a comment upon the depo- 
sitions wluch have been read in tiiis case, I must ask per- 
mission to read a short passage from 6 Raynat^ Hist, of 
the buReSj 326. 

to 

** The illicit trade ofyamaica was carried on in avery 
^ simple manner. An English vessel pretended to be in 
^ want of water, wood or provisions ; that her mast was 
^broken, ortiiat she had sprung a leak which could not be 
^ discovered or stopped without unloadino;. The govem- 
^ or permitted the snip to come into the harbour to refit. 
^ But for form's sake, and to exculpate himself to his court, 
^ he ordered a seal to be affixed to the dopr of the ware- 
^ house where the goods were deposited ; while another 
** door was left unsealed, through which the merchandize 
^ that was exchanged in this trade was carried in and out 
^ by stealtiu When the whole transaction was ended, the 
*' stranger, who was alwa3rs in want of money, requested 
^ that he might be penmtted to sell as much as would pay 
^ hb diarges, and it would have been too cruel to retuse 
^ tlus permission. It was necessary that the governor, or 
^ his agents, might safely dbpose m public of what they 
^ had previously bought in secret ; as it would always be 
^ taken for^granted that what they sold could be no other 
^^ than die goods tiiat were allowed to be bought. 

^^ In this manner were the greatest cargoes diposed of." 

Thus we see that the modes of procedure in these cases 
are uniform, and hence we may duly estimate the real se- 
cret botii of Mr. Church^ and Captain Barker^s want of 
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VHUer and of wood. The fuel, of which lliey stood in, 
need, was the produce, not of the forests, but of tlie 
mines. The thirst they suffered was the thirst of goU^ 
and as the down in the play say>s that Carolua must be the 
latin for one and twenty shillings, so here, as from time 
immemorial, want of rvood and water ^ on the coast of 
Brazil^ is the J^ortuguese for want of money. 

, The fact therefore that foreigners do sometimes trade in 
Brazil can be of little avail to the plaintiiT's cause. Truly 
they do trade ; at great hazard, and sometimes with great 
success. But as Mr. Church took the chance of this suc- 
cess upon himself, so he must be content to be^ the con* 
sequences of its hazards, it being expressly so stipulated 
in the contract with the underwriters. 

His counsel, however, has endeavoured to assist him 
with another distinction between trade^ and an attempt to 
trade. There is, says he, no exception in the policies a- 
gainst an attempt to trade ; now here was no actual tra* 
ding; lor the seizure and confiscation took place before 
that could be accomplished. 

If this be a solid distinction, and can bear at ail upon 
this cause, it is very certain that the words of the excep- 
tions in both the policies were very insignificant and im- 
material, both to Mr. Church and to me imderwriters. 
If the perils which they so cautiously excluded from the 
policy were only such as could arise after aaual trading, 
after barg^ and sale of the cargo, the exceptions diem-: 
selves were not worth the ink with which they were writ- 
ten. The only risk of the trade^ the only peril of sei- 
zure fcMr the trade, to which Mr. Church could possibly be 
exposed, was before he could effect his sales. Could he 
once have got over the danger of going to the port, and 
of landing his goods, there was no danger of any subset 
quent seizure for illicit trade. To say, therefore, that an 
attempt to trade is not within the exceptions, is to say that 
the exceptions meant nothing at all ; that they were pre- 
cautions against misfortunes which could never hapi>en ; 
anxious guards against impossible contingencies ; it is to 
remove the railing of security from the headers of the 
' precipice which necfds it, to the middle of a plain where it 
can have no use. Strange indeed must be the construc- 
tion which supposes parties so keen to penetratCi and 
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ftnct themseb^es against a peril which could not beM, and 
so Quid to the foresight of the very thing that did happen 
and was most likely to happen. It is the attempt to trade, 
which constitutes the offence punbhable with seizure and 
confiscation. When the trade is once effected, die danger 
is rempved ; the governor's connivance is secured i the 
laws are soyadly slumbering under the specific opiate of 
corruption,, and the governor, instead of seizing the pro- 
pert3r, is satbfied with partaking of its proceeds* 

1i h then manifest that the* voyage itself, especially 
when.actompanied'with the actual landing of persons from 
^Jtfift vessel,, constitutes the illicit trade. So it b there un« 
'^iasn/Qodi. and so it is understood by the trade laws o^ our 
am, and of all other countries. The gentleman h|is ta-. 
Keii the definition of smuggling from the English law- 
books, and has argued as if all illtctt trade were s3moni- 
mous with it. Smuggling is indeed said to be the landing 
or running of goods contrary to law ; but in the British 
revenue laws, and our own, there are mai^ acts of ilRcit 
trade which subject to seizure and confiscation without the 
landing of the goods. Laws 17. S. vol. 4. j»«. 425. ^ 84. fif 
>439; } 103. /' 

The gentleman, to illustrate his dis^ction between im 
attempt to trade, and actual trade, compared it to the case 
of deffkUiony and has read an authori^. Pari 359, 361. 
(^ ) to shew diat an intended deviation, never 

carried into effect, does not vacate a policy, though an ac- 
tittl deviation does. But deviation ocmsists ota single 
fact, and the intent can never be taken for the thino.*-^ 
Trading consists of a ffreat variety of acts, each of wmcfa 
constittttes part of the ming. Navigation is trade ; fishery 
is trade ; bargain and sale of goods is trade, and the at- 
tempt to accomplish tfiis, in the revenue and colonial laws 
of aD countries^ is equivalent to the last act of bargun 
and sale. 

The intent to deviate is so. totally distinct from its ac* 
complishment, that there can be no such thing as an o^- 
tempt at deviation. As to trade, carrying goods from One 
place to another, is as mudi an act of trade as selling the 
goods carried. We say of a ship that she is a Londm or 
an tm&an trader. An important branch of omr business 
is the earrying trade. The word itself like many others^ 

r e 
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has varioua meaoinp;8, and must be understcxKl m the sen^e 
dictated hy tbe subject matter to which it relates. Thus, 
by the Portuguese laws, going to frosfV for the purpose' 
of trade, is itself illicit trade ; sis by our collection laws, a 
fiedse entry of goods for the benefit of a drawback, or an 
Sinportation ofbeer or spirits in casks or vessels different 
fii*om those prescribed by law, would be acts of illicit trade 
in our own country. 

The second ground, upon which the gentleman alleges 
that the loss was. within the policy, is, that this was not a 
i(fj^<z/ seizure for iliicit trade ; but a mere marine trespass ; 
a violent outrag^us trespass committed by the governor. 
This,. he says, appears, 1. From the testimonj^, and 2. 
Upon the face pf the sentence. 

If the meaning of the exceptions be^uch as I have con- 
tended, and as their express words import, this question, 
might fairly be kid out of the case. If the exceptions 
were meant Sigainsi seizure^' and the risi of illicit trade, 
the only fact the underwriters cah be required to establish, 
is, that the property was seized for illicit trade. Whe- 
ther the seizure was legal or not, is not for them to prove^ 
as Mr. Church reserved that peril for himsel£ Let us, 
however, examine whether, either from the testimony or 
fix>m the sentence, it was so outrageous a proceeding on 
the part of the governor of Fare. That it was, on the 
contrary, conformable both to the law of nations ahd to 
the Portuguese laws, will, I think, not be very difficult to 
prove. 

It is said that the testimony proves that the vessd was 
at anchor five leagues from the shore. That by the law of 
nations, cannon shot is the boundary of territorial ju- 
risdiction. And therefore, that the governor of Para 
had no authority to seize and condemn tlic vessel and 
cargo. 

^ First as to the fact. It will be found upon examining 
and comparing the depositions, Uiat they were manifestly 
dr-Awn up widi a view to taking thb ground. The dis- 
tance and die bearings from Cetpe Baxos, the extreme 
south and east point of land at which the Say of Para 
pours into the Atiantic^ is laid down in all the depositions 
with most minute attention, and three depositions re- 
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peat not only the distance at which the vessels lay from 
that Cape, but alsp the exact distance northward of it 
by a meridian line drawn due east and west. Captain 
Skater^ however, only undertakes to say the distance 
from Cape Baxos yrvc&four or five leagues, and he can- 
didly confesses that, at the time, both he and captain 
Barker did call the place where they were anchored the 
Bay of Para* Now it is very apparent from their geo- 
graphical bearing, so precisely laid down, which was west 
and by norths about four or five leagues distant, and only 
two miles north, that they calUd it by its right name, or 
. that they were at least within a Bay* 

Thus then stands the fact. They were about four or 
five leagues from Cape BaxoSy and within the Bay. 

Secondly^ as to the law. The gentleman read a pas- 
sage from Vattely to shew that cannon shot from the 
coast is by the law of nations the utmost bound of terri- 
torial jurisdictipn. B* 1..} 289. 

This passage is evidently restricted to the extent to 
which the rignts of aiieutral territory extend in time of 
war. The rule is apparendy laid down for the sake of 
the inference from it, that a belligerent vessel cannot be 
taken under the cannon of a neutral fortress. It is a 
very indefinite rule indeed, even for the purpose to which 
it extends, for it makes the extent of a nation's territory 
depend upon the weight of metal, or projectile force of 
her cannon. It is a right which must resolve itself into 
power ; and comes to this, that territory extends as far 
as it can be made to be respected. 

But this prmciple does not apply to the right of a na- 
tion to cause her revenue and colonial laws to be respect- 
ed- Here all nations do assume at least a greater extent 
than cannon shot i and other passages from Vattel shew 
the distinctions which are acknowledged on this point. 
\B. 1. § 287, 383. It will also be remarked, that the ter- 
ritorial rights of a nation are extended in the utmost la- 
titude to Bat/s, Thus then Mr. Churches vessel Hvas 
completely within the territorial jurisdiction o{ Brazil. 

But the gentleman read an authority from 4 Bac* Ab. 
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CRvmoR 543, upon smuggling. The British revenue laws, says 
HuBBART ^^' go as far as the law of nations will permit, and they 
extend the right of boardiiig smugpers only to two 
leagues* 

. Instead of appealing to Bacon^s Abridgement, and 
British laws, I prefer looking into our own statute-book, 
and t^ke there the measure which our own government 
has asserted for the extent of our jurisdiction. Laws U* 
S. vol. 4. p. 320. J 25, 26, 27. £sf /. 437. J 99. Here we 
see the principles are assumed ol exercising this juris- 
diction J^i/r leagues from the coast, and at indefinite dis- 
tances within Bays. All this is perfectly conformable 
to the law ' f nations. But it proves that the Aurora^ 
when at anchor within the Bay of Para^ and four or five 
leagues from Cafte Baxos^ was completely within the ter- 
ritorial jurisdiction of the governor of Para. 

I have here said nothing of Mr. Churches going on 
shore for purposes of trade, nor of the imprudent con- 
duct of the people with whom he was associated, which 
probably occasioned the exercise of the governor's an. 
thority. 

Either of these facts, however, would have warrant- 
ed the governor in seizing the vessels^, even if they had 
not been within his territorial jurisdiction. Mr. Churches 
p;oing on shore was, under these laws, an act of hostil- 
ity, which undoubtedly gave the governor a right to 
seize the vessel in which he came, as well as his person. 
But a much more offensive act of hostilit}' was commit- 
ted by the vessel, in company with which Mr. Churches 
vessel was. For it appears from the testimony that they 
had forced a Portuguese schooner, in the Bay, to board 
them, by firing two guns successively to bring her to'/ 
and had detained the master of that schooner on board 
their own vessel, because they wanted a pilot, llic 
people in the Portuguese schooner were excessively 
aknned ; nor is it surprising they should be. They 
immediately went into port, and doutless complained 
of the usage they had received. Now I ask what sort 
of laws they would be which, imder such circumstances, 
should deny to the government of a country the right 
to touch a vessel thus conducting, because she is an- 
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chored four or five leagues distant from the shore. I 
cannot dwell upon this argument. The governor of 
Para knew of no siich laws. The next day he sent 
three armed gun-bofits, which look possession of both 
the vessrls. And far from seeing any thing outrageous 
in this procedure, I think the governor would have been 
guilty of a high breach of duty had he done otherwise. 

But Mr. Church really wanted water and had a right 
to go on shore to procure it. After the deposition of 
Van Vonrhhsy with the commentary of Raynal^ it is 
scarcely possible to hear this allegation without a smile. 
It is, however, very conclusively answered by the 
governor's sentence, and I shall notice it in examining 
the objections to that* The court will need no argu- 
ment to shew that if Mr- Church wanted water^ it was 
hie own fault, and in consequence of his own purpose. 
But further, the testimony is express that he went for 
trade as well as for water, and diis alone made him 
liable to the loss of his vessel and cargo. 

But the testimony shews the seizure was on account 
of their being French spies. 

When these vessels and their force was known there 
could be very little occasion to fear them as enemies.—- 
But I have no doubt questions of the kind were put to 
the witnesses as they state in their depositions ; and the 
reason for those questions is explained by that imprudent 
firing and forcing of the Portuguese schooner to board 
them, which I have before noticed. It was very natural 
that the people of the Portuguese schooner should be 
alarmed ; and, on going ashore, that they should com* 
municate their alarms, which woidd of course be imme- 
diately spread with exaggeration. Such acts of direct 
and violent hostility within the bay, might, and in all 
probability would, be imputed to French cniizers, and 
not to American traders ; to a nation with which Portu* 
gal was at war, and not to a people with whom she was 
at peace. Hence suspicions probably at first existed 
which led to the examination of the witnesses on those 
questions. But when the truth was discovered, the 
governor gives the real reasons for his decision. 
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Thus much, to justify- the governor's sentence, from 
the testimony ; upon which* I shall conclude widi-one 
more observation. It is extremely probable that this 
firings of guns, and the violence done to a Portuguese 
schooner was the foundation of all the severity used to* 
wards Mn Churchy his companions and their property. 
When he landed in the evenmg, most probably the peo- 
ple of the Portuguese schooner had got in before him* 
They had doubtless entered their complaint, and repre- 
sented the detention of their captain on board the Amer* 
icon vessel. The oflFence was irritating to the highest 
degree. It must,- in any civilized country, have alarm- 
ed the sympathies and roused the resentments of the 
people. It was one of those cases which call in a voice 
of thunder upon the ruling power of a countiV to exer- 
cise with firmness and rigour, all its force for ue protec- 
tion of the laws, and the personal securit|r of the subject. 
Let us, but for a moment, suppose one of our own coast- 
ing vessels to go intoaharbour oiChesapeake or Delaware 
bay with inteUigence that she had been forcibly brought 
to, and her master taken from her, by a vessel at adchor 
within four or five leagues of the shore* Is there a 
governor of one of these states, who, upon such a re- 
presentation made to him, would not feel it his duty to 
use the strongest arm of the law to protect his feUow- 
citizens, and to punish the outrage ? Surely not. He 
would immediately send an armed force and take pos- 
session of the vessel; and if upon the examination it 
should appear that the vessel itself came for the purpose 
of prohibited trade, in the name of common sense and 
common justice, what indulgence could the supercargo 
or crew of such a vessel expect at the hands of the pun- 
lie officers of the countrv* If 

In the c or r u p te d currtotsof this world 
Of^ebtbt*% jgiided hand can shove bf justice, 

she must; in truth, giU her hand, and not arm it witit 
sted. Had the Governor of Para been ever so much 
disposed to grant ])fr. Church the permission to trade, 
he could not have indulged his inclina&m after what had 
taken {dace. 

The sentence itself seems also to carry its own jus^ 
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fication with it. The order and sentence condemn the 
proper^ on account of their having put into a port of 
the establishment ; and of their having incurred the 
transgression of the decree of the 18th march^ 1605. 

When we apply the facts in evidence to the law of 
18th March^ 1605, we find that Mr. Church and His 
property had actually incurred these penalties. Tbey 
certainly had put into a port of Brazil; and for trading 
purposes. They had even traded at Rio Janeiro ; and 
although that was to a smajl amount, and with permis- 
sion, the governor of Para^ comparing their traffic there 
under pretence of distress w^h their conduct afterwards 
in coming within his own province, might justly recur 
to that former act as connected with the preseiitone in 
constituting the offence agunst the law. 

But the scDtence goes further. It states the reasons 
upon which it is founded* It recites the allegations of 
the captain in his defence, and assigns the reasons of 
the court for disbelieving them. It notices in a special 
manner the pretence of wanting water, and very conclu- 
sively disprovea it. 

Pirst^ because they were only 34 days from Sio 
Janeiro ; and had suffered no want of water, in a voyage 
of double that time from New^Tork to that place. The 
reason is certainly logical in substance, if not in form. 
If they were supplied with water for more than 60 days 
from New^Tork^ why were they not supplied for an equal 
length of time from Rio Janeiro f No accident being 
even pretended for the failure of their supply. 

. Secondly^ because they had neglected to supply them- 
selves, as they might have donie, at various places along 
the coast. 

Thirdly^ because they had, at their first landing, al- 
leged a wish to traffic and not to obtain water. 

Fourthly J because they had alleged that the vessel had 
smrung a leak, which upon regular examination of the 
ship had proved not to be the case. 
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Church Fijihly^ because they were steering their course wide . 
HvBB ART. ^^^^ ^^ pretended destination of their voyage, and had 

neglected to sail for the trade winds, which tney. would 

have wanted for that destination* 

Sixthly^ because they must be considered as accessary . 
to the hostile acts of the vessel with which they were in 
company ; against which vessel the proofs were deci« 
sive* And, 

Seventhly y because these false allegations were them- 
selves a proof that the person who made them was not 
ignorant of the laws he had violated* 

Far from considering this sentence, therefore, as an 
outrageous act, I cannot avoid expressing the opinion, 
that it indicates a sound judgment, a sincere respect for 
the rights of humanity and of innocence, and a punctil^ 
Sous adherence to the law of nations, and the duties of 
hospitality* Certain it is that the' governor's reasoning 
led him to a conclusion which was just in fact ; for cap- 
tain Shaler tells us that on his examination he denied 
that trade was intended, and he also tells us that trade 
was intended* The governor, therefore, had not learnt 
the truth from him ; but he had discovered it by just 
deductions from fair premises, though in direct opposi« 
tion to Shaler*3 declaration* 

The regard for the rights of humanity and the duties 
of hospitality is apparent from the anxious care with 
which the governor details his reasons for believing 
that the want of water was falsely alleged— mere pre- 
tence — mere affectation ; for this solicitude to disprove 
Hit fact ^ is the strongest implication that had he believed 
the want of water real, and unintentional, he would not 
have seized the vessel* The variance between the pro- 
fessed destination of the vessel and the course of her nav- 
igation/ would be strong presumptive proof in any judi- 
cial court* The company kept by the two vesseb to- 
gether, and the landing of the two parties from theni in 
uie same boat, and at one and the same time, would, 
upon tlic principles of the common law itself, have made 
each party a principal to the hostile and illegal acts of' 
the other. And what rifaspuing can be better founded 
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than tiiit the «Ueg«don of falsehood proves, the know- 
ledge, jljhe consciousness of illegal conduct in the person 
guilty of it. The order of seizure therefore contains a 
chax^ of unlawful acts, knotving them to be unlawfii)^ 
and even in our own country, wher^ the freedom of ouf 
citi;Mns requires that every accusation should be dil%c% 
precise, and pointed, I know of no one essentialfingn*. 
dient of. indictment wluch is not contained in this order 
of seizure by the governor of Para. The sentence of 
condemnation is founded upon it, and adopts its con« 
elusions. It has therefore all the material character- 
istics of a kgal condemnation for illicit ttdidc ; and must 
be a decisive bar against Mr. Church^M claim of indemp 
ni^ upon these policies. 

I have now gone through th^ ezaminadon of the 
ground^ upon which the exceptions of the plaintiff agunst 
ue judgment of the Circuit Court were attempted to Le 
supported by his counsd. Xt has been my endeavour 
to shew that the evidence wa^ properly admiued, and 
that its operation was jusdy held conclusive against his 
demand in this action. I shall not detain the court widi 
any further argument, but leave the remainder of my 
client's defence to the management of abler hands. 

Maaon^ .on the isame side. 

It is objected that this is the sentence of the gov* 
emor, and it does not appear that he had admiralty ju« 
risdictioQ. But the recora produced does not 9tate the 
condemnation of the vessel to have been made by the 

Sivemor, but by a couru The governqr only ordered 
e vessel to be seized, the captain and crew imprisoned,' 
and their papers to be sent to the House ofjmtice.^^ 
But the condemnation begins with these words — ^^ ItiM 
^^ hereby determined by the Courty^ &c. and goes on, 
** Therefore they declare him to have incutred^^ &c. 

It is admitted that the trade is illegal. A permission 
obtuned by bribery and corruption cannot make it )^wful. ' 

But it is said that two things must concur to bring 
the case within the exception to the policy'^-anact^dr. 
trading, and a seizure for that cause. 
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Why j^ould |Ke.u&derwritera insure aguAst tke vislc: 
of attempting to tndoj and yet refiise to insure ^i^i|ii$t 
a seizure for actual trade^ when the whole n#lE of tlve 
insured was in the attempt. For after the water and.the 
wood are gone, and the vessel, in^due fqrm^.tipttmg 
aleak ; when the goods are landed, and one of d^ doora 
olthe warehouse sealed* and the odier left open, allHsk' 
ispast ; for although the trade does not become lawful, 
yet a security is gained against, prosecution* 

It is objected that the Portuguese had no right,, by 
the law of nations, to legislate respecting vessels in the 
situation in which this vessel was seized. 

But every nation has a right to appropriate to her 
own. use, a portion of the sea about her shores ; and to 
legislate respecting vessels coming within that line. A 
vessel, coming widiin the line, contrary & the municipal 
laws of the coimtry, may lawfully be seized. VatteU B. 

The insurers did xiot take the risk of <7/icit trade ; 
that is, of the unlawfulness of the trade.. The word 
trade cannot be coniined to the act of landing, or of sell- 
ing the goods, but must mean the general course of the 
trade. And if any risk attended the attempt to^'land, 
or sell die goods, it was certainly one of the risks of 
the trade, and clearly within the letter of the exception* 
But if the evidence respcii^tt^g the laws of Portugal^ 
and the sentence ought to have been rejected, still 
enough remains to shew that the loss is within the ex- 
<(ception* For it is admitted that the trade . which the 
vcyage was intended to effect, was illicit ; the testimony 
shews that the vessel was seized by the Portuguese^ and 
Ae jury had {i rig^t to infer, that the seizure was on ac« 
&>unt bf such illicit trade. 

Martiny in reply ^ made two points. 

1st.* That the evidence was not admissible. 

2d. That,Mf admissible, it did not warrant the in* 
stra^on given by the judge to the jurj'; 

1st. As to the admissibility of the evidence. 
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Foreign laws must be proved as priytte acts of par- 
liajvent.. Public laiys are permitted to- be read from 
the statute«bool(, not because that is evidence, for no 
evidence is necessary, as the judges are presumed to 
know the law, but die statute-book is permitted to oe 
reaii, to refresh their memory. Our courts are not 
bound to notice the law^ of Portugal; they must theic^ 
fore be prove4 by evidence. And in this, as in every 
other case, the best evidence which the nature of the 
case will admit, must be produced ; that is the evi- 
dence produced must be suchj as does not shew better 
evidence in the power of the party producing it. 

The customs and usage's of a foreign country, may- 
be proved by testimony pf persons acquainted witn 
them, by a public history, or oy cases decided. But an 
edict, registered in any particidar office, must be proved 
by a copy, authenticated in one of three modies. 

1st. By an exemplification under the national seal ; 
and this is admitted as evidence, because one nation is 
presumed to know the public seiA of apothert— Pro^ 
Z. of Ev. 48. 

2d. Under the seal of the courts which sesd must be 
proved, if.it be of a municipal court, or 

3d. By a sworn copy collated by a witness. 

An exception has been allowed, as to the seal of 
courts of admiralty, in cases* under the law of nations^ 
because they are courts of the whole avilized Woa*ld. 
and every person interested is a party. 1 Rob^ 296; 
THeJUatia. 

A copy certified by a. person authortaed ad hdc^ U 
good in his own, but not id Kfifeign couiitry ; without , 
evidence of his being such an officer. 

Wliy is not a copy of the law produced, certified im- 
der the great seal of Portugal f-^ln excuse for not pro- 
ducing such a copy, they ought at least to shew that 
they have demanded it, and that it has been refusecl. 

They might have implied to the officer who kept the 
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Church original, for a certified copy. If thejJ' have done so, 

H...I\.^ 2uid have been refused, where is their evidence of that 
fact? 

They might have got a witness to compare a copy 
with the original, and proved it. 

The laws themselves, if authentic, shew that there is 
a place where they are registered, and where the defen- 
dant might have applied. 

The certificate of the consul, is no authentication* 
He was not an officer authorised by the laws of this 
country, to certify that the magistrate of the foreign 
country, before whom an oath has been taken, was a 
magistrate authorised to administer such an oath* He 
wa.^ not authorised ad hoc; and his certificate is not 
better than that of any other person. England, a great 
commercial nation, has many consuls in foreign coun- 
tries, yet there is no case decided in England, in which 
the certificate of one of her consuls,, has been held to 
be evidence in the cou|^ of common law. 

As to the case of the notarial certificate, cited from 
12 Finery a notary public is an officer of the law of na- 
tions. In the case cited he was an officer of Holland^ 
not of England/ and the reason why the court allowed 
his certificate to be evidence, seems to^have been, that 
the opposite party had also taken a like copy from the 
same notary. 

The common mode of obtaining evidence was open 
for the defendant, and he ought to have availed himself 
of it, by taking a commission to Portugal to examine 
witnesses there. 

The case of Bingham v. Calfpt, from 3d Dallas^ 19. 
is not in point. The question was not made .as to the 
validity of the certificate of the register of the court of , 
admiralty, respecting the order given by the Marjuia de 
BouiUcy nor was the decision of the court given upoa 
tdiat point. 

There . is no proof that the law of 1605; was ever 
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adopted by Pdrtunl; but if it was, yet that is not the Cbv^cb 
kw upon niiieh 'the governor proceeded^ for he him- hubbaby. 
self sayp he proceeded upon the hiw of 15th of OctO' 
iery 1715. 

The, sentence of the governor mras not a sentence of 
a court of admiralty. It was not conclusive. The de- 
crees of courts of admiralty are only conclusive when 
deciding upon questions of the law of nations ; Peakt^ 
X* E* 47". When dtfciding upon other questions, they 
are to be considered as mere rounjcipat courts* This 
WAS not a question of the law of nations, hut of their 
own municipal law. 

Even if it was a court of admiralty, deciding upon 
a question of the law of nations, no evidence could be 
admitted of its decree, but a copy under the seal of the 
court* But the judgment of a municipal court, upon a 
municip^ law, must be proved like any other fact. 
Even the seal of the court would not be suffici^t, with- 
out other evidence that there was such a court having 
such a seal. 

Another objection to the evidence is, that the pro- 
ceedings at large ought to have been se^t forth, not the 
sentence alone, and even the sentence is not complete, 
for it refers to other pages of the proceedings whick are 
not produced. Ptake L. E. 26. — Lo/^s Gil^ri^ 24. %5. 
BuikrJi.P.228. 

It has been said that in this country the rule of evi- 
dence ou^t to be.rdaxed, on account of the distance from 
Europe, and the difficulties in procuring testimony. 

This midht be a good argument before a leg^lature, but 
it cannot aker the law in this court. 

The rules of evidence ahready estidilished ought to be 
strictly guarded. To break in upon them woiud be to 
strike out every star and every constellation which can 
guide us through the tempestuous sea of legal litigation. 

There ts no evidence that the original praceedmgs were 
<cnt to the secretary of state in Portugal. There is no 
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certificate of the.deric of any court* If it is a ccoy of the 
orig^al proceedings, th^*^ appear to have all taken place 
on the same day. The judgment is only an interlocutory 
decree, and is not signed by any body. The officer who 
certifies that it is a true copy resided at LUbon^ and not at 
Para. There is no evidence that he was authcorised ad 
hoc^ and he has affixed only his private seaL 

, In order to make a legal sentence, there mi^st be legal 
proceedings, in a legitimate court, armed with cony)etent 
authority upon the subject matter, and upon the parties, 
concerned. 4 Rdb.'SS. The Henrick ana Maria. 

The defendant must shew the law which gives the court 
of Para jurisdiction, and that the authority has been 
pursued. 

The authority of the court does not appefu- ; and it is 
contrary to the natural prmciples of justice to condemn 
the vessel without giving the owner an opportunity to be 
heard. In this case there Was no monition issued* No 
forms were pursued either against the vessel or the owner, 
and the evidence shews that he had no notice. The sen- 
tence, if it proves an^ ttung, does not shew that the con- 
demnation was for illicit trade, or even for an attempt to 
trade ; and it cannot be evidence of any collateral fact. 

As to the pretended act of hostili^, it was bv another 
pers6n, not the owner or master ot this vessel.' It was 
m its nature equivocal and is exphuned away by the tes- 
timony. 

2d. The instruction of the judge to the jury ought not 
to have gone further than that if they were of opinion that 
the vessel was seized for illicit trade the insurers were dis- 
charged ; but if for any other cause, they w«re liaUe. 

If any ground of cdbdemnation can be gathered fit>m 
tlie sentence, it is that of being an enemy, and not illicit 
trade. Although thie trade is generally prohibited, yet it 
is a well known fact that foreign slups do trade there, and 
have done so for a centtny. It is not illegal to insure 
smugg^g voyages against the risk of seizure by a foreign 
eovemment. There is no instance of a vessel being seized 
K>r goiflj^akmg shore or into the ports of the cokmies of 
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Spmn^ or Portugal for the purpose of trading if they ooidd 
gain permission, provided they did not actually trade 
without pennissibn* There must be some act done more 
than gomg into p<»t. This must be the construction of 
the law. 

Such is the construction given to the English law wl^cb 
prohibits foreign vessels Irom going into thieir ports. They 
are not liable to seizure imkss thty go tnah ^de. Seeves^ 
Law of Shippings 203, 

The premium is 20 per cent, which implies extraordi- 
nary ri^ks. In the case of Graves against the Boston Ma^ 
Tine Insurance Company^ now pending in this court, the 
premium was only 30 per cent, imd yet no such exception 
was made. 

The exception is not a warranty. Policies are to be 
construed in favour of the msured. The exception b the 
lan^age of the ins\irers, and to be taken most strongly 
agamst them. It means only legal seizures. A warranty 
sn;ainst all daims, means all legal claims. The general 
claiise of the policy is against a^seizuires, the exception 
therefore must mean all legal seizures. 

No act of trading is proved. If the intention makes 
the ojBFence, a Portuguese vessel might have seized the 
Aurora on the day after her leaving the port of New-Tori^ 
and carried her to Portugal and condemned her. If then 
her suUng with the intention to trade was not an act of 
illicit trade, something fiuther was necessary to coitttitute 
the offence. 

The policy does not except die nsk of seiztu^ for sus« 
picion of illicit trade. It is a general rule that words arc 
to be construed most strong)ly against the person usmg 
them, and who ought to have expuuned himself. 

If the evidence respecting the laws and the sentence be 
rejected, the remaining evidence will only shew that a 
seizure was made, but not that it was lawful ; and for all 
unlawful seizures the underwriters are liable* Legal 
seizures only are excepted. To make it a lawful seizure 
it must be for some act done— 4iot merely upon suspicion. 
The underwriters meant that die pbuntiff should go and 
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CmrmoK tiy to get perausskm to trade--4mt if he attempted to ti^ 
„ ^- without leave thejr would not take the risk* 



March Sth.-^MAKSKA'LX.f C. J. ddivered the opinion 
of the court. 

If in this case the court had been of opinion, that the 
circuit court had erred in its construction of the policies, 
- #hich constitute the ground of action; that is, if we had 
conceived that the defence set up, would have been in- 
sufficictnt, admitting it to have been clearly made out 
in point of fact, we should have deemed it rig^t to 
have declared that opinion, although the case might 
have gone off on other points; because it is desirable 
to terminate every cause upon its real merits, if those 
merits are fsdrly before the court, and to put an end to 
litigation where it is in the power of the court to do so. 
But no error is perceived in the opinion given on the 
construction of the policies. If the proof is sufficient 
to shew that the loss of the vessel and cargo, was occa^ 
sioned by attempting an illicit trade with the PortU" 

SM9t : tliat an offence was actually coounitted against the 
ws of that nation, and that they were condemned bv the 
government on that account, the case comes fairly within 
Sie exception of the policies, and the risk was one not in« . 
tended to be insured agunst. 

The words of the exception in the first poli^ are» 
^^ The insurers are not liable for seizure by die Fortw- 
^^ gu$$e for illicit trade."' 

In the second policy, the words are ^^ The insurers do 
not take the risk of illicit trade with the Portuguese.'^* 

The counsel on both chides, insist that these words 
ought to receive thet-jjMune construction, and thgt each 
exception is substantially the same. 

The court is of the same opinion. The words tiiem* 
selves are not essen^ally variant from each other, and 
no reason is perceived for supposing any intention in 
the contracting parties to vary the risk. 

Forthe plaintiff it is contended, that the terms used 
require an actual traffic between the vessel and inhabi- 
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tants, and a seizure in consequence of that traffic, or at 
least that the vessel should hav^ been brought into port, 
in order to constitute a case which comes within the ex* 
•ception of the policy* But such does not seem to be 
the necessary import of the words. The more en- 
larged and liberal construction given to them by the 
defendants, is certainly warranted by common usaiite | 
jand wherever words admit of a more extensive or 
more restricted signification, they must be taken in that 
sense which is required by the subject matter, and 
which will best effectuate what it is reasonable tQ sup? 
pose, was the real intention of the parties. 

In this case, die unlawfulness of the voyage was per- 
fectly understood by both parties. That the <:rown of 
Portugal tTclxided^ with the most jealous watchfulness, 
the commercial intercourse of foreigners with their colo- 
nies, was probably a fact of as much notoriety as that 
foreigners had devised means to elude this watchful- 
ness, and to carry on a gainful but ver}' hazardous trade 
with those colonies. If the attempt should succeed it 
would be very profitable, but the risk attending it was 
necessarily great. It was this risk which the under- 
writers, on a fair construction of their words, did not 
mean tp take upon themselves. ** They are not liable,** 
they say, ** for seizure by the Portugese for illicit 
trade." ** They do not take the risk of illicit trade with 
the P^rtuguete^^^ now this illicit trade was the sole and 
avowed object of the voyage, and the vessel was enga- 
ged in it from the time of her leaving the port of New* 
Tork. The risk of this illicit trade, is separated from 
die various other perils to which vessels are exposed at. 
sea, and excluded from the policy. Whenever the risk 
commences the exception commences also, for it is appa- 
rent that the underwriters meant to take upon themselves 
no portion of that hazard which was occasioned by the 
unlawfulness of the voyage. 

If it could have been presumed by the parties to this 
contract, that the laws of Portugal^ prohibiting commer- 
•cial intercourse between their colonies and foreign mer- 
chants, permitted vessels to enter their ports, or to hover 
off their coasts for the purposes of trad: , with impunit}^ 
and only subjected them to seizure and condeinnation 

eg 
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after the very act had been committed, or if such are 
really their laws, then indeed the exception might rea- 
sonably be supposed to have been intended to be as lim« 
ited in its construction as is contended for by the plain* 
tiff. If the danger did not commence till the vessel 
was in port, or till the act of bargain and^ale, without 
a permit from the governor, had been committed, then 
it would be reasonable to consider the exception as only 
contemplating that event* But this presumption is too 
extravagant to have been made* If indeed the fact itself 
^ould be^ so, then there is an end of presumption, and 
the contract will be expounded by the law ; but as a 
gieneral principle, the nation which prohibits commer- 
cial intercourse with its colonies, must be supposed to 
adopt measures to make that prohibition effectual* 
They must therefore, be supposed to seize vessels com- 
ing into their harbours or hovering on their coasts, 
in a condition to trade, and to be afterw^ds governed 
in their proceedings with respect to those vei^sels, by 
the ciixuinstances which shall appear in evidence* That 
the oflElcers of that nation are induced/occasionally to 
dispense with their law's, does not alter them, orlegkl- 
ize the trade they prohibit* As they may be executed 
at the will of tike governor, there is always danger 
that they will be executed, and that dariger the insurers 
have not chosen to take upon thems^i^lves* 

That the law of nations prohibits the exercise of any 
act of authority over u vessel, in the situation of 
the Aurora^ and tbat this leisure is, on that accoimt, a 
mere marjne trespass, not tfiihin the exception, cannot 
be admitted* To reason from the extent 6f protection 
a nation will afford to foreigners to the extent of the 
means it may use for its own security does not seem 
to be perfectly correct* It is opposed by principles 
which are universally acknowledged* The authority of 
a liation within its own territory is absolute and exclu- 
sive* The seizure of a vessel within the range of its 
cannon by a foreign force is an invasion of that territory, 
and is a hostile act which it is its duty to rc^l. But its 
power to secure Hself from injuiy, may certainly jbe exr^ 
ercised bevond the limits, of its territory. Upon this 
principle me right 'of a belligerent to search a neutral 
vessel on the high seas for contraband of war, is uiu« 
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vtrsflOy admitted, because dier beSigerent has a tight 
to prevent .the injury done to himself by the assistance 
intended (ot his enemy : so too a na*^ ;>r has a right to 
prohibit any commerce with its colonies* Any attempt 
to violate the laws made to protect .this right, is aa ih« 
jury to itself which it may prevent, and it haa a right 
to use the means necessary for its prevention* Thes€ 
means do not appear to be limited within any certaia 
marked bounda^es, whfch remsun the same at all times 
and 4n aH situations. If they are such as unnecessarily 
to vex and harrass foreign lawful commerce, foreign na» 
tions will- resist their exercise. If they are such as 
are reasonable atid necesss^iv to secure their laws from 
violation, they will be submitted to* 

In different seas and on different coasts, a wider or 
more contracted range, in which to exercise the vigi- 
lance of the government, will be assented to* Thus in 
the channel, where a very great part of the commerce 
to and from all the north of Enrope, passes through a 
vfry narrow sea, the seizure of vessels on suspicion of 
- attempting an illicit trade, must necessarily be restricted 
to very narrbw limits^but on the coast of South America^ 
seldom frequented by vessels but for the purpose of il- 
licit trade, the vigilance of the government may be ex- 
tended somewhat further; and foreign nations submit 
to such regulations as are reasonable in themselves, and 
are really necessary to secure that monopoly of colo- 
nial commerce, which is claimed by all nations holding 
distant possessions* 

If dtis right be extended too far, the exercise of it 
will be resisted. It has occasioned long and frequent 
contests, which have sometimes ended in open war* 
The English^ it will be well recollected, complained of 
the right claimed by Spain to search their vessds on 
the high seas, which was carried so far that the guarda 
eo9tas of that nation, seized vessels not in the nei^bour- 
hood of their coasts. This practice was the subject of 
long and fruitless negotiations, and at length of open 
war. The rig^t of the Spaniarck was supposed to be 
exercised unreasonably and vexatiously, but it never 
was contended that it could only be exercised within the 
range of the cannon from their but;eries* Indeed the 
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Church right given to our own revenue cutters,, to vJsit vessels 
HuB^ T four leagues from our coast, is a declaration that in the 
opinion of the American government, no such principle 
as that contended for, has a real existence* 

Nothing ti e* is to be draMin from the laws or usages 
of nations, which gives to this part of the contract 
before the court the very limited construction which 
the plaintiff insists on, or which proves that the. seizure 
of the Aurora^ by the Portuguese governor, was an act 
of lawless violence. 

The argument that suc^act would be within the poli« 
cy, and not within the exception, is admitted to-be well 
founded* That the exclusion from the insurance of 
*^ the risk of illicit trade with the Portuguese^ is an 
exclusion only of that risk, to which such trade is hj 
law exposed, will be readily conceded. 

It 13 unquestionably limited and restrained by the 
terms ^4nicic trade." No seizure, not justifiable, under 
the laws and n:gulations established by the crown of 
Portugal^ for the restriction of foreign commerce with 
its dependencies, can come within this part of the con- 
tract, and every seizure which is justifiable by those 
laws and regulations, must be deemed within it* 

To prove that the Aurora and her<cargo were seques- 
tered at Para^ in conformity with the laws of Portugal^ 
two edicts and the judgment of seq.ucstration have been 
produced by the defendants in the Circuit Court* These 
documents were . objected to on the principle that they 
were not properly authenticated, but the objection w^ 
overruled,, and the judges permitted them to go to the 
jury* 

The edicts of the crown are certified by the American 
consul at Lisbon to be copies from the original law of the 
realm, and this certificate is granted under his official 
seal* 

Foreign laws are well understood to be facts which 
must, like other facts, . be proved to exist before they 
can he received in a court of justice* The principle 
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thatth« best testimony shall be required which the na* 
tiire of the thing admits of; or, in other words, that no 
testimony shall be received which presupposes better 
testimony attainable by the party who offers it, applies 
to foreijm laws as it does to all other facts. The sanc- 
tion ot an oath is required for their establishment, unless 
they can be verified by some other such high authority 
that the law respects it not less than the oath of an indi- 
vidual. 

In this case the edicts produced are not verified by to 
oath. . The consul has not sworn ; he has only certified 
that they are truly copied from the originals. To give 
to this certificate the force of testimony it will be neces- 
sary to shew that this is one of those consular functions 
to which, to use its own language, the laws of thi^ 
country attach full faith aiid credit. 

Consuls, It is said, are ofiScers known to the law of 
nations, and are entrusted with high powers; This is 
very true, but they do not appear to be entrusted with 
the power of authenticating the laws of foreign nations. 
They are not the keepers of those laws. They can grant 
no official copies of them. There appears no reason for 
assigning to their certificate respecting a foreign law 
any higher or different degree of credit, than would be 
assigned to their certificates of any other fact. 

It is very truly stated that to require respecting laws, 
or other transacticns, in foreign countries that species 
of testimony which their institutions and usages do not 
admit of would be unjust and unreasonable. The 
court will never require such testimony. In thi^, as in 
all other cases, no testimony will be required which is 
shewn to be unattainable. But no civilized nation'will 
be presumed to refuse those acts for authenticating in- 
struments which are usual, and which are deemed ne- 
cessary for the purposes of justice. It cannot be presu- 
med that an application to authenticate an edict by the 
seal of the nation would be rejected, unless the fact 
should appear to the court. Nor can it be presumed 
that any difficulty exists in obtaining a copy. Indeed 
in this very case the very testimony offered would con- 
tradict such a presumption. Ihe paper offered to. the 
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court is certified to be a copy compared with thi ori- 
ginal. It is impossible to suppose that this copy might- 
not have be^n authenticated by the oath of the ponsui as 
well as by his certificate^ 

It is asked in what manner this oath should itself have 
been authenticated, and it is supposed that the consular 
seal must ultimately have been resorted to for this pur* 
pose* But no such necessity exists. Commissions are 
always granted for taking testimony abroad, and the 
commissioners have authority to administer oaths and 
to certify the depositions by them taken. 

The edicts of Portugal^ then, not having Been proved, 
ought not to have been laid before the jury. 

The paper offered as a true copy from the original 
proceedings against the Aurora^ is certified under, the 
seal of his arms by D.Jono dt Almeida de Melio de Cas^ 
trdy who states himseu to be the secretary of state for 
foreign affairs, and the consul certifies the EngUsh copy 
which accompanies it to be a true translation of the Por^* 
t!/^«^ original. 

Fot>eign judgments are authenticated, 

1. Byanexemplification under the great seal. 

2. By a copy proved to be a true copy. 

3. By the certificate of an officer authorised by law, 
which certificate niust itselTbe properly authenticated^ 

These are the usual and appear to be the most proper^ 
if not the .only modes of verifying foreign judgments. 
If they be all beyond the reach of the party, other tes* 
timony inferior in its nature might be received. But it 
does not appear that there was any insuperable impedi- 
ment to the use of either of these modes, and the court 
cannot presume such impediment to have existed. Nor 
is the certificate which has been obtsuned an admissible 
substitute for either of them. 

If it be true that the decrees of the colonies are trans- 



Digitized by 



Google 



FABRUART, taoi. 



nw 



liiitte4 to die seat of government^ and registered in the 
•depantment of state, a certificate of that fact undier the 
great seal, with a copy of the decree authenticated in the 
same manner,, would be sufficient prima facie evidence 
of the verity of what was so. certified $ but the certifi- 
cate offered to the court is under the private seal of the 
person pving it^ which cannot be known to this court, 
and of consequence can authenticate nothing. The 
paper, therefore, purporting to be a sequestration of 
the Aurora and her cargo in Fara ought not to have 
been laid before the jury 

Admitting the originals' in the Portuguese language 
to have been authenticated properly, yet there was error 
in admitting the translation to have heen read on the 
certificate of the consul. Interpreter^ are always sworn, 
and the translation of a consul not on oath can have no 
greater validity than that of any other respectable man* 

If the court erred in admitting as testimony papers 
which ought not to have been received, the judgment is 
of course to be reversed and a new trial awarded* It is 
urged that there is enough in the record tb induce a jury 
to find a verdict for the defendants, independent of the 
testimony objected to, and that, in saying what judg- 
ment the court below ought to have rendered, a direc- 
tion to that ieffect might be given* If this was even true 
in point of fact, the inference is not correctly drawn.-— 
There must be a new trial, and at that new trial each 
party is at libert}"^ to produce new evidence. Of conse- . 
qaence this court can give no instn^ctiona respecting . 
diat evidence. 

The judgment must be reversed with costs and the 
cause remanded to be again tried in the circuit court, 
with instructions not to permit the copies of the edicts 
of Portugal and the sentence in the proceedings men- 
tioned, to go to the jury, unless they be authenticated 
according to law.^ 

* In the argument of this case^ a qoestion was suggested by Chasc, 
J. 'vhedier a biD gf eaoeptioiis would luy to a charge given by the judge 
to the juiy, unless it be iqxm a point on which the opinion of the court 
was prayed ; and doubted whether it would within the statute of West- 
minster. 

MA.RSHALL, C. J. thought that it would, and observed that in England 
the correctness of the instruction of the judge to the jury at MW Prhu^ 
usiudly came before the court ort a motion for a new trial, and if in this 
coui^, the question could not come up by a bill of eicqitiODSy the party 
wouU be without remedy. 
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Mamw and 

oTHERi -jyiLLIAM MASON AND OTHERS, LISEiU- 
SaipBiAi. LANTS, V. SHIP BLAIREAU. 

REAU. 

Q^^^^^^^ THIS was a libel for salvage, filed in the district 
of the* gross court of the IJnited States, for Maryland district, by the 
Talue of tlie master, officers, crew, owner, and freighters of the jBri- 
ship and cargo fish merchant-ship the Firm^ against the jPrmcA ship 

onethirdbf 

thesahage The facts Stated in the proceedings and evidence, 

\^ 1?*^*^ were as fojlow. 
owners of the * 

-toviA^ship 

and cai-go. The ship Le BUnreau^ Javies Anquetil^ master, on a 

wJvora^*^^ voyage from Martinique to Bordeaux^ laden with sug^, 
bezdSpartof ^^ ^^ ZOxh of March^ 1803, at 10 o'clock at njght, in 
the goods sa- Lat. 35. 46. N.-:— Long. 46. west from Paris, was run 
Jfi^'.'^^j^**'*^^** down by a Spanish 64 gun ship, called the St. uUen, 
•alva^* *^ commanded by Francisco Mondragora, which struck t^e 
A detention at ^^^w of the Blair eau^ carried away her bowsprit, and cut- 
sea to save a water close to the seam of the stem, started tl^ree planks 
Tessel in dia. ^f ^jje bends, and all above them, and crushed to pieces 
deviation as * ^^ larboard cat-head. Before inoming there were three 
discharges the and a half feet of water in the hold, and the Spanish 
^Midcrwriters, commander not being able to wait for an attempt to re- 
standshiTo^ pair the Blair eau^ he took her crew and passengers on 
insurer. board his ship, excepting one man, Thomas Toole, an 

If a vessel in Irishman, who could not be found, as it was alleged by 
^uidT ed^ t' ^^ officers and crew of the Blaireau in their protest, 
•ea bythe but who was, as he himself alleged, prevented by force 
master and all from getting into the first boat, and afterwards refused 
the crew, ez^ to go in the second boat, being determined to remain on 
SS^whols ^^^^ *e Biaireau. Took, being thus left alone, cut 
left either by away, as he alleged in his libel, the anchors, and the 
accident or de. bowsprit (which had been left hanging) to lighten her 
^tfc«d*froi^ bows, put her before the wind, and hoisted a signal of 
bi^contract as distress. In this situation she was, the next day, found 
a mariner of and boarded by the ship Firm, bound on a voyage from 

that vessel, and zj,^^rjn to Baltimore.. The persons on board of the Firm 
enuUedto.sal. 

If apprentices 

tire salvors, Charles Christie, one of the charterers of the ship. 
S^noT^Kfed William Mason, master. 

to their share William Stephenson, mate, shipped at ^4. sterUng'per 
month. 
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John Falccmer, carpenter, 
Daniel Ross, boatswain, 
Creorge Glass, cook, 
Samuel Monk, "1 
Martin Burk, 
John Brown Hall,*^ 
John Blackford, 
John WiUson, and 
Mark Catlin, 
Joachim Daysontas, a boy* 
John Moat, and 1 apprenti 
John M'Mon, j the firm 
Negro Tom, a slave of the ^ 






la a 
la o. 



marmera, 



2. 0* 0* 



1. 1. a 
*o the owners of 

fin Ireland. 




It was admitted tha* the ship Firm is about the bur- 
then of 330 tons, carp'^nter's measure, but that 500 Um% 
can be laden on board ^ her ; that she is of the value of 
ten thous^id dollars, and is owned by John Jacksm of 
London^ but chartered to Charles B» Toung and Char lea 
Christie^ who had a cargo of salt on board, of the value 
of 4000 dollars. The proper compleipent of men to 
navigate the Blair eau was at least sixteen hands. She 
was a faster sailer than the Firm. They lidd to togeth- 
er for two or three days during the bringing in the Blai^ 
reaUj for the purpose of taking out part of her cargo, 
and rendering assistance from die Firm. The sum of 
nf 2000 sterling was insured upon the Firm to cover her 
value and freight. 

Upon taki . >ossession of the Blaireau she had about 
four feet of water in her hold, and could not have swam 
more than twelve hours longer. There was great risk 
and peril in taking charge of her. She was brought into 
the Chesapeake bay after a navigation of nearly three 
thousand miles, by six persons who went on board of 
her from the Firrn^ and the man who was found on 
board. Part of her cargo was taken out to lighten her 
forward, and put on board the Firm ; and part of it 
shifted aft. The Blaireau was navigated by the people 
of the Firm without boat or anchors. She was obliged 
to be pumped in fair weather by all handis every two^ 
three or four hours, half an hour at a time, and in blow- 
ing weather every hour, a quarter of an hour at a time. 
Her bow was secured by coverings of leather, copper 

H h 



of the ii&l^&get 
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and sheet lejul nailed on, and pitch and turpentine in 
large quantities poured down hot between the planks and 
the coveripgs. The labour of working the Blaireau hj 
the men on board was great and $evere, audd they had 
frequently thought of abandoning her, but fortunately 
persevered. She was a slight built vessel and con- 
structed without knees, and was very weak* The fore- 
stay was gone, and the foremast was secured by passing 
a large rope through the hawse holes and securing it 
to the foremast head. It was the opinion of several ex- 
perienced sea-captains tliat the bring;ing inthe Blaireau 
was a service of great risk .and peril, and nearly despe- 
rate, and such as they would not have undertaken. 

The persons who wenf on board the Blaireau from the 
Firm were, Charles Christie, supercargo and one of the 
charterers of the Firm ; William Stevenson, first mate ; 
John Brown Hall, and John Wilson, seamen ; John 
Moat, a boyj and Negro Tom. 

MaaoTiy the mtisttr, ^ndStevenat^riy the mate, were 
the only persons capable of taking an observation and 
navigating the vessels, or either of them, into pOrt. 

A claim was put in by iihe -French consul in behalf of 
the owners of the Blaireatu It appeared in evidence 
that William Mason j the master of the jPirm, had embez- 
zled part of the cargo of the Blair eau^ to the amount of 
at least 1760 dollars and 71 cents. 

On the 14th of Jw/y, 1803, his honor Judge Winches- 
i^r, made the following decree : 

The counsel for the parties respectively intervening in 
this cause were heard by the court, and their argument, 
together with all and singular the proceedings and tes- 
timony in this cause, were by the court maturely consid- 
ered: 

And it appearing to the court that the circumstances 
of extreme danger under which the salvage of the ship 
^laireauy ond cargo was eifected, require a salvage and 
compensation as liberal as is consistent with precedents 
and legal principles ; that the danger, labour and service 
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of th« perffons actuanyemploy^in oayigating aiid bring* Uamqm % 
ing in the said ship, greatly exceeded the dangi^r, labour <^t^*** 
and service of the persons who remained on board the $Hir Blai- 
ship Firm ; and that their compensation should exceed, ^ iibav. 
at the rate oi Jifty per cent^ the conipensation of-those 
who remained on board the ship tirm ; that among the 
persons on board the BlairtaUy the station, trust and 
^eirices of William Stevtnkon and Charles Christie oititle 
them to a compensation exceeding that of seamen, at 
Ihe rate of 50 per eerU^ and that me apprentices, cook, 
and negro slave should not.be classed with seamen, nor 
seamen with the carpenter and second mate, and there 
not being any general rule by which to settle the propor- 
tions of salvage amoi^ persons of those different „ sta- 
tions;* but that the same must depend upon the sound 
discretion of the court applied to the circumstances of 
every particular case ;— that William Mason^ captain, of 
the said ship Firm, having fraudulently embe;Lzled'and 
secreted, with intent to appropriate the same to his own 
use, lace, and other articles of a large value, which con-* 
stituted a part of the cargo of the said ship Blair eau, is 
not entitle'd to any salvage or odier compensation ;— 
that in strictness the officers and crew are, the only aaL* 
vors ; and the owners of the ship Firm and cargo, as 
such, can. only come in for any share of salvage, upon 
the consideration of the risk to which their jHroperty was 
exposed I that upon these principles salvage should be 
paid to and among the persons entided thereto, at the 
rate of three fifths of the net proceeds of the sales of the 
said sfiip and cargo ; and that of this sum, of%e ninth 
part of me net salvage will be a just and liberal compen* 
sation to the owners of that ship and her cargo for any 
hazard to which their property was exposed. 

It. is this i4th day of ^t^/^, 1803, by oie, Jt^mes 
Winchester, judge of the district court of the United 
States, for Maryland district, and by the power and au- 
thority of this CQurt, ordered, adjudged, and decreed^ 
that the net amount of sales of the said ship Blaireau, 
her tackle, apparel;^ and furniture and cargo, (after de- 
ducting th'ecostis in the cause, and the sum of three hun* 
dred and eighty-eight dollars, heretofore decreed by 
consent to Charles Christie for expenses and disburse- 
ments relative to the said ship Blaireau and cargo) 
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amounting, as stated by die clcrlr of this court, to the 
sum of sixty thousand^ two hundred and seventtf'two 
dollars^ and uxty^eight centSy shall be paid, applied and 
disposed of, to, and among the persons and in the man- 
ner following, to wit : 

To the owners of the ship Firm and cargo^ the sum of 
four thousand and eighteen dollars and fourteen and three 
quarter cents^ to be divided between them in the pro- 
portions of their respective interests agreeably to the 
admitted estimation thereof, to wit : 

To the oivners of the ship Firm^ for the value of the 
said ship and freignt on eighteen thousand dollars ; and. 

To the owners of the cargo of the said ship on four 
thousand dollars* 

To the persons on board the ssud ship Bkureauj as 
follows, to.wit : 

To William Stevenson^ the sum of three thousand, 
four hundred and three dollars, and siicty-three and a 
quarter ceiits* 

To Charles Christie^ the sum of three thousand, four 
hundred and three dollars, and sixty-three and a^quar«p 
ter cents* 

To Brown Hall^ John Willson and Thomas Toole^ 
seamen, each the sum of two thousand, two hundred 
and sixty-nine dollars, and ei^ht and three quarter cents. 

To John Mbaty an apprentice boy, the sum of eleven 
hundred and thirty-four dollars and fifty-four and three 
quarter cents* 

And that there be retained a like sum of eleven hun- 
dred and thirty-four dollars and fifty-four ani three 
quarter cents in this court, to and for die benefit of such 
person or persons as may hereafter make title to the 
same as owner or owners of the said Negro Tom. 

To the persons on board the said ship Firm^ as fok 
Jows, to wit : 
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To ^okn Blackfird^' %ttoxA mate, the sum of eigh« Masoi? ah^ 
teen hundred smd ninety dollars and ninety and three ^'^'"^*^^* 
quarter cents. 

-To John Fakonerj carpenter, the sum of eighteen 
hundred and ninety dollars and ninety and three quarter 
cents* 

To George Glass^ the cook, and yohn MSMon^ an ap- 
prentice, each the sum of seventeen hundred and fifty- 
six dollars, and thirty-six and three quarter cents. 

To Daniel Ross^ Samuel Monk^ Martin Burly Mark 
Catliriy and Joachim Daysontas^ (sailors of the -F/rm) 
the sum of fifteen hundred and twelve dollars, and sev- 
enty-three cents each. 

That no salvage or compensation whatever shaU, for 
ihe cause above recited, be paid to the said William Ma* 
soTiy but that the libel in this cause filed, so far as it re- 
lates Co the claim of the said Masbn personally and only, 
shall stand, and the same is hereby dismissed. 

And it is by these presents furAer ordered^ adjudged^ 
anddecreedy that the residue of the proceeds of the sales 
aforesaid, shall be deposited in the bank o( Baltimore^ 
in the name of this court, and to the credit of this cause, 
to the^ use and benefit of such person or persons as may 
in this court make title thereto, as owner or owners of 
the said ship filaireau and cargo, or such person or 
persons as may be legally authorised by them to receive 
the same. 

(Signed) James Winchester, yudge Md. DisU 

From this decree, an appeal to the circuit court was 
prayed by William Mason^ the master of the Firm ; by 
the owner of the Firm; by the claimants of the Blaireau; 
and by the charterers of the /Vrm. 

Upon the appeal, additional testimony was adduced, 
ill the circuit court, but it does not seem to affect the 
principles upon which the rates of salvage ought to be 
awarded. 
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On the 27th of December^ IWS^ fi^ circuit court^ 
held by his honour Jtidge Cha»€j decx:eed tft follows : 

The court having heard the parties on the appeal in 
this cause^ by their counsel^ 4nd f idly examined the 
evidence, exhibits and proofs, and maturely considered 
the same, do order ^ adjudge and decree^ and it is hereby 
ordered, adjudged and decreed by the said court, that 
the decree of the said district court be and hereby is in 
all things affirmed, (and, ivith respect to the said HJom 
fpriy with the costs of his appeal) except only so far as 
ike said decree shall herein after, by this decree, be 
changed or altered. 

And it is now further ordered^ adjudged and decreed 
by this court as follows, to wit : 

That there be paid to John Jackdon^ of St. PauTs pa- 
rish in the county of Middlesex, in the united kingdom 
of Great Britain and Ireland^ (who appears to this cpurt 
to be the owner of the ship Firm) the sum of two thou- 
sand, eight hundred and seventy dollars^ twelve cents^ 
and eight dimeSy on the amount of the value of the said 
ship estimated at the sum of ten thousand dollars* 

That there be paid to Outrks Bciffbrd Toungj and 
Charles Christie, jun» (who appear to this court to b^ 
the owners of Uie cargo on board the said ship Firm) 
the sum of one thousand one himdred and fof^-eight 
dollars, and five cents on the amount of the value of the 
said cargo, estimated at the. sum of four thou^sand dollars* 

That there be pud to William Stevenson, the sum of 
two thousand two hundred and sixty»niae dollars, ei^^t 
cents, and nine dimes* 

That the salvage money adjudged by the district 
court and affirmed by this court to be psud to John Moat 
(who appears to this court to be an apprentice to the 
above named jfohn Jackson, owner of the ship Firm) 
be paid by the clerk of this court to the said John Moat 
or to his proctor or attorney in fact for the use and ben- 
efit of he ^A John Moat s and that the said salvage 
money be not paid to the said John Jackson^ ovto Us 
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attamey^ or to any other person or persons whatsoever, Mamhi Si 
who shall claim the said saLyage money as owner or <»'r^>M 
master of the said apprentice ; and that the siud salvage Sbi» Blaz* 
money remain in court imtil paid according to thisr de- 
cree. 

That the salvage money adjudged by the district 
court and affirmed by this court to be paid to John 
Jd^MoUy (who appears to this court to be an apprentice 
to the above named y^An Jackson) be paid by the derk 
of this court to the said John MSMon^ or to his proctqi^ 
or attorney in fact, for the use imd benefit of die said 
John Mf'Mon ; and that the said salvage money be not 
paid to the ^6: John Jackson^ or to his attorney, or to 
any other person or persons whatsoever, who shidl claiqi 
the said salvage money as owner or master of the sud 
apprentice ; and that the said salvage money remain in 
court until pud according to this decree* 

That the salvage money adjudged by the district 
court and affirmed by this court to be retamed iox the 
owner of Negro Tom^ be i»ud to the JRev* John Ireland^ 
(late of this state, but now of the united kingdimi of 
Great Britain and Ireland) who appears to this court to 
be the owner of the said Negro Tom^ or to the Hev. 
Joseph G* L Bend^ and Lewis Atterbury.^ who appear to 
this court to be the attorneys in fact of the said John 
£relandj and who have expressed in writing to this court, 
that they, beii^ duly authorised by the said John Ire* 
land^ will immediately on the receipt of the said salvage 
money, manumit the said Negro Tom^ according to.the 
law of the state of Maryland^ and witt pay the said Ne* 

fro Tom one fifth part ctt the said salvage money, and 
ave consented that the same may be retained by the 
clerk of this court for the use of the said Negro Tom. 

And it is further ordered^ adjudged and decreed^ that 
the appellants (except WiUiam Mason) pay no costs in 
this court on the appeal. 

(Signed)' Samuel Chase. 

Upon this judgment separate writs of error were 
sned^ out by n^lliam Mason j the master, John Jackson^ 
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the owner, WilUam 5'/^fi»on, tKe mate, Charles Christie 
and Charles B. Toungy the charterersof the jP/rm, and 
by the French claimants of Ae Blaireatu 

William Mason BssigntdtoT error, that no part' of the 
salvage was decreed to hijai for his own use, on account 
of his merits and services. 

yohn jfackson^ the owner of the Firm^ assigned for 
error, that he was not allowed a reasonable proportion 
«f salvage ; that the whole sum allowed and decreed to 
the owner and freighters, ought to have been decreed to 
him ; and that the sums decreed to the two apprentices 
ought not to have been ordered to be pud fo themselves 
or their proctor only* 

William Stevenson^ the mate, assigned for error, that 
the share assigned him was inadequate to his services, 
merits and situation* 

Christie and Toung^ the freighters of the Firm^ id- 
le- ed that the proportion allowed to the owner and 
frei^tersof the Firm^ was too small, in proportion to 
their risk-— and that the proportion awaided the freight- 
ers, was too small compared with that awarded to the 
owner. 

^ The case was now argued by Harper for the ownei;^. 
of the Blaireau^ for Christie &f Toung and for the ap- 
prentices — by HoUingsworthj attorney of the United 
States for il/ary/a;^/ district, for the libellants generally— 
by Martin^ attorney-general of Maryland^Jor Jackson 
the owner, and Mason the master, of the /Vrm, and for 
the owners of the Blaireau-'-'JixA by S* Chase ^jun. for 
the owners of the Blaircau. 

As this was the case of a French ship saved by a Bri^ 
tish ship and brought into a port of the United States,, 
2l preliminary question was suggested by iJfojefm,. wheth- 
er a court of the United States had jurisdiction and 
could condemii apart as salvage. lie did not mean to 
urge the point, but he thought it his duty to read some 
anthorities for the consideration of the court. He be- 
lieved the question had not been finally settled ; but hi? 
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o#n opioion was in £»vour of the jurisdiction* Sh' W. 
Scotti in the case of the Two Frieruby 1 Rob. 234. incli-^ 
ned to the same opinion ; which seems also to'be adopti^ 
ed by Browne in his View of the Civil and Admindty 
LaWy voL2.pm27B^ 

To cany the property saved into the. ports pf the 
sajvpr, or of the owner of the property, would^ in many 
. cases, beimpossible, and in most cases would be attended 
with g^at cBfficulty and inconvenience to the salvors, 
and would expose the pro))erty to risk. There seems 
to bd no good' reason why thie question of salvage whici 
is a question of the jus gentium^ and depending vpoa 
general principles, should not be decided by the courts 
nf admiralttr of any civilized nation. 

in reply to the doubt suggested respecting, the juris* 
4iction, it was said by HolUngsworthy that an admiralty 
court may have jurbdiction.by submission, where it may 
be withdrawn by ^protest. Here all the . parties have 
submitted themselves to the jurisdiction. 

T\\t cki'manta ofthh BlaireaUy assigned for error, Ist^ 
that the whole amount of salvage was inore than in 
equity and good conscience th^ salvors were entitled to^ 
and that it ought not to have exceeded one-third of the 
value of the ship and cargo. 

2d. That Took having been shipped as a mariner on 
board the BhdredUj at certain wages, was not enj^ded to 
salvage*. 

3d. That JVilUam Stevenson ought not to be allowed 
any part of the salvage money, because he had embez- 
zled a part of the property on board of the Blaireau^ and 
had also -^^nrealed a part with intent to convert it to his 
own u^e. 

1. For the Claimants of the Blair eau^ it was urged,' 
Jirsty that three-fifths of the value of the ship and cargo 
was too great a proportion for salvage. 

Secondly^ that MasorCs share of the salvage, and the 
reduction made by the circuit court in the amount of 

I i 
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Stevenson's share ought to go to the use of the daiDEUWliy 
and not to the benefit of the other salvors* 

Thirdly, that Took ought not to hare salvage* 

Fourthiy, that the amount of embezzlement over and 
above what wto proved upon Mason, should be deduct- 
ed out of the general sum altdwed for salvage* 

Ist. That the salvage is too high, appears, 1st. from 
general usage. 2d. From the principles of recmroci^ 
.tktween the courts of this country and those of Great 
Britain. 3d. From analogy to cases of recapture. 

1. As to general usage. 

Vessels derelict are droits, of the admiralty, and in 
diese cases the crown is liberal in its reward of the sal-' 
Tors. But where a claim intervenes, it becomes a ques» 
tion oi quantum meruit* A vessel totaUy abandoned is 
in much more danger 'than when even one mto only isr 
left on boaFd.r He may hoist a signal of distress, he 
may cut away the anchors, or he may even stop a leak. 
Beawe^s Lex^ Met. 1 58. This then is .a case less merito-, 
rious than that of derelict* One is a case of liberality, the 
other of justice.^ Yet in the case of the Aauila, adere* 
Uct, 1 Rob. 38, 39.^ only two^Jifihs were allowed tb the 
salvors. ^ And in 1 Robw 263, itt the note. Sir William^, 
Scott declares the liberal principles by which he is gov* 
emed in cases of salvage. If then Sir Wm. Scott, acting 
upon these principles, allowed but two-fifths in a case 
of absolute derelict, in a country where it is the national 
policy to encourafl;e adventurous seamen, and where the 
very existence of the nation depends Upon its maritime 
spirit, surely three^Jifths is too much to be allowed in a 
case of simple salvage. 

The case of The Beaver, m 3 Rob. 237, was more 
. desperate, and the service more hazardous and merito« 
rious than the present^ and yet only one-fourth was al-' 
lowed for salvage. 

The lives of those on board of the Firm were in very 
litde danger. They were a little to the S. W» of -die 
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Ax»r§$ I MXkA oeaor the trade-^inds. Thiey oaigbt have 
gone to a Frtnch island, or to the Azona^ wiUiout the 
least danger. Whatl^azard was there to those tm board 
the BUdr^au f They irere nineteen days in coinpany 
Withthe Firm. A fact which shews what idea they had 
of their danger, i^^ that the Blair eau^ being the fastest 
aailer, parted from the Firm for several days, when they 
nij^t have shortened s^ aiul kept in her company* . 

Of late the EngU*h courts of admiral^ have inclined 
to diminish the rate of salvage. Formerly, <mehalf\nM 
allowed in England^ in cases of derelict. In the time of 
Colbert^ it was fixed by France at one^third. But iii 
England it has since varied, and now depends upon the 
particular circumstances of the case ; but in no case has 
«o high a salvage as three^fifihs been allowed* In the 
case of the William Becifird S Rob. 286, one^thirtetntk 
vas allowed ; and in the case of the Frtmklin^ ^ Rolu 
147, only ane^^iixteenth. In cases of recapture, it h&s 
been fixed by statute at 'one^^ixth^ and one^twelftk. In 
the case of the Mary Fordy 3 DalL 188, which was a 
'derelict^ only one^thirdwtm given for salvage. 

^d. The prmciples of rectnrocity wiU not iv^anrant so 
large a proportion as three^Jijihs^ 

The salvors are British subjects ; and the courts of 
England adopt the rule of reciprocity* IJF no rule has 
t>een established by the nation of the salvor, they make 
a rule* 

What is the rule in the £itj»i!rM courts ? TuHh'Jifthfr 
Is the great«st nM of salvage allowed by them during 
the last century, and if the salvors had carried the BUu^ 
reau into their own country, this is the utmost they 
would have received* If our citizens shouid have i| 
i;ase of salvage in their courts, they will not be idioved 
more jimn two^fi/ths. Indeed, there is only one case 
where so much as one^third has bet^n allowed, aud that 
was a case of d!pre£c^ 

Sd* The principles of analogy to cases of recapture^ 
will m^t justify so large a proportion for salvage as haf 
been decreed by the district court 
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By the Laws of the UniMl States^ vol. 5. p. 39, 40, 
dne*tighth pbly is ali9wed for recaptures 4ikade by 'k 
public vessel oCthfS United States^ vjiA^one^sixth if made 
by a private yesseU The same proportion is also adopt* 
ed by England. Abbot^ 258« 

2d« Point* Mason^-s share of the sidvage, «id the re- 
duction made by the circuitxourt in Stephenaotfs share, 
ought to go to the benefit of the ownera of the Biaireau. 
The crime of one of the salvors ought . not to enure to 
the benefit of the others. 

3d. Point* Toole is not entitled to salvag 

When seamen save their own vessel, by recapture, or 
otherwise,; they cannot claim salvage, for the same rea^ 
son that their wages are refused in case of wreck or 
capture* To reward them for saving their vessel from: 
perils \^ould be a temptation to put her in danger 

If Tooie had voluntarily remained, on board for the 
nurpose of endeavouring to save the vessel, after sh^ 
had been abandoned by sdl the rest of the crew, the case 
mi^t be different. But his remaining on board was' an 
involuntary act, and what he did was with the sole view 
of saving his own life. When the J^/rm approached 
him, he begged to be taken off from the wfeck. He 
did oilly his duty ip continuing on board after there waa' 
a chance of saving her. His services were not merito- 
rious, inasmuch as he was bound to do every thing in 
his power to save the vessel, and yet he is put upon a 
par with the seamen of the Firtnj who were volunteers, 
and under no obligation to dp any thing towards saving 
Hit BlaireOu. 

While a sailor remains on board, contending with no 
other enemies than the elements, he is entitled only to 
his wages. No case can be produced in which he has 
be'en considered as entitled to salvage. Salvage does 
not consist in being eavedy but in saving. Beawe*s Lex. 
Mer. 157, 158. 

The reason why a seaman shaS lose his wages if the 
f-hip be lost, is, that he may be induced to use hisut- 
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most exertions to sai^e it ; and thJsishews that he is obli- 
ged to hazard his Ufe to the utmost for that purpose; 
And even if he actually loses his life, and the ship is 
also loAt or captured, his representatives cannot recover' 
his wages. It is upon the same principle that a commoii 
carrier is answerable ft>r die whole value of the goods if 
they are taken from him by siiperior force of robbers, 
and even if he should lose his life in their defence. 

When did Took lose his character of a mariner of 
that Vessel? It is answered, when the caption and the 
rest of the crew deserted her. But they could not did* 
charge hira from his contract with the owners. Theif 
lose their wages, but Toole does not. The danger may 
possibly justify diem m quitting the vessel ; but because 
he was left alone, he did not cease to be a mariner of 
the ship. Suppose die rest of the crew had died, or 
were so* sick as to disable them, and Toole had made a 
signal of distress, by means of which the ship should be 
saved ; would that have entided him to salvage i The 
real truth of the case is, that Toole was saved^ not a 
ealvor. 

The cases cited fiom 19th Finer ^ 275, 1 LJ^ Raym. 
893, and 2 SaUt. 654, %o ^rove that mariners are entitled 
to salvage for saving Aieir own ship, do not warrant' the 
conclusion attempted to be drawn from them. The only 
/axcepdon to the general rule is the case of rescue. In 
diat ease, and that only, it is admitted that the mariners 
are endded to salvage. 

4th Point. By comparing the original bill of lading 
of the Blaireau with the account of sales, it appeared 
that there was a deficiency over and above what was 
chargekble to the embezzlement of MasoTi^ and, it was 
contended that as this could not be fixed upon any one 
of the salvors, it ought to be a charge against them all. 
But it did not appear whether a part had not been taken 
on board of the Spanish ship« 

In answer to these arguments in behalf of the owners 
of the BtaireaUy it was said by the counsel for the sal- 
vors. 
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!• As to the general rate ofsahagei that ao fixed 

rate of salvage has yet been adopted m cases of this kind, 

but that it depends upon the sound discretion of the 

court applied to the circumstances of each particular 

ease. S Dtdl. lO'^f 191. McDonough v. The Mary Ford^ 

3 Rob^ 249. ** It is a claim upon the general ground of • 

^^ quantum meruit^ to be governed by a sound diseretion, 

"acting on general principles.^' 1 \fio&. 234,' 235* TAc 

Two Friends* And in the case of the Sarah^ 1 Itoif 

263, Sir Wm. Scott thus expresses his opinion. " I do 

*^ not think that the exact service performed is the only 

" proper test for the quantum of reward in these cases* 

" The general interest and security of navigation is a 

" point to which the court will also look in fixing the re« 

^^ ward. It is for th6 general interest of commerce diat 

" a considerable reward should be held up ; and as ships 

" are made to pay largely for light-houses, eyen where 

"no immediate use is derived from them, from the 

^^ getieral convenience that there should .be permanent 

^^ buildings of that sort provided for all occasions, al* 

" though this or that ship may derive no benefit frona 

^' them on this or that particular occasion ; so on the 

^' same principle it is expedient for the security of na- 

^^ vigation, that persons of this description, ready on the 

"water, and fearless of danger, should ht encottrage4 

*^ to go out for the assistilnce of vessels in distress ; and 

^' therefore when they are to be paid at all, they should 

*^ be paid liberally. It is- on these general cpnsidenb- 

" tions, and not merely to mete out the payment for the 

" exact service performed in the panictdar instance^ 

^^ that the rewards should be apportioned. in these cases - 

^^ and it is in diis view that I shall always oonsider 

"them.'* 



It does n6t depend upon principles of recapture; <»* of 
reciprocity ; nor do the prize acts coni^tute any rule of 
salvage in cases not within those acts* 3 Rob. 249* 

There can be no general rate of salvage stated what 
it is acknowledged that the only rule is a sound discre- 
tion. A rule which brings all. cases to one dead level, 
can leave no discretion. How can we make reciprocity 
tlie rule, when every case must depend on its own cir- 
cumsiances ? How can we compare dissimilar cases ? 
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In this ease the BUureauwus \xi imminent danger.—* 
It.is a fact admitted that she could not have swam twelve 
hours longer. She must have been totally lost* She 
was derelict ; abandoned by the captain and all the crew, 
except Tooky whom they did Hot know they had left in 
the vesseL As they could not find him they supposed 
he must have fallen overboard. The ordinance ot Lewis 
the 1 4th, allows one third in cases of wreck. But there 
can be no wreck, according to that ordinance, if any 
d^mant appears. So that in ^ases like the . present, 
neither. France nor EnglandhsA any fixed rate of salvage. 
iRob. 235* The Two Friends. 

None of the cases cited equals the merit of this.-— 
Here was a navigation of 3000 miles with death con- 
stantly staring them intlie face ; and a great part of the 
time almost constandy at the pumps* 1^ 

In the cases of the Aquild^ and otthe Mary Ford^ the 
two-Jifths of the one, and the otte^tAird of the other, 
were of the gross value ; but in the present case;, the 
three^jijihs awarded, are of the net amount of sales# 

It is denied that the rates of salvage have of late been 
diminished. In the case of the Dutch East^Indiaman 
at Dunkirk^ mentioned in Beawe^sLex. Mer. lS%.on€* 
halfw2S given for salvage^ 

As to Toole^ he was abandoned by his cojnmander, 
and was therefore discharged from the service ; he was 
tio longer to be considered as a mariner belonging to 
ih^ ship.^ 

No general deduction can be made from the whole 
amount of salvage for any defalcation if it be not fixed 
iipon any one of the salvors ; and in this case the defi- 
ciency is so small that it might have been taJcen on board 
the Spanish ship. 

The next writ of error, was by the Owner 'and 
Freighters of the Firm^ who contended that one^ninth 
part of the whole salvage money was too small a share, 
in proportion to the risk of the ship, cargo, and freight^ 
and the service rendered by the ship. 
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In the case df the Mdrg Ford^ 3 DalU 191 v iwo^Mfdg 
oTtbe whole salvsige were given to ihp owners of the 
ship George^ and in the^ ctase of the ship WilHom Beck* 
ford^ J Rob. 286, 289, fift^ pounds' were given to the 
owners of the boats. 

In the case of the Hidue^ 1 Rbb. 240, one'tfurdot 
the salvage was given t6 the owner. In 1 Rob. 25 5 y 
The Amor Parentum^ something less than one-jijih of 
the salvage was given, to the owziel* of the boat ^ and in 
the case pf the San Betnardoy 1 I^b. 151, one'halfwBB 
given to the owner. 

In France the rule, is two^thirA to the 6wners, and 
one-third to. the officers and crew i the same proportioii 
wfiidti wa^ awarded in the case of the Mary Ford. In 
2 Valin^ 392, Art. 33. of the French ordinances, the 
words are, *^ S'il n'y aucun contrat de societe, Ub deux 
*^ tierB appartiendront ^ ceux qui aufont foumi le vals- 
^' seau avec les munitions et vituailles, et Tautre aux 
*' Officiers, matelots, et soldats,^' and in his comments 
upon this article, in page 395, he say^ the same rule is 
also laid down as to private unarmed vessels. 

• In behalf of the FretghietB of the PiVm, it was urged 
that their proportion of the sum to be allowed to the 
Owner and freighters, ought to be increased,, because 
they became liable to the owner for the freight even if 
the ship Firm had been lost. The general principle is, 
that the freight does not become payable if the ship is 
lost,, unless there has been a deviation by the freighters. 
But if there has been a deviation by the freighters for 
their benefit, dien they become lisd^le for the freight 
whether the ship arrives or not. There is the same law 
-upon charter-parties as upon polices of insurance. In 
this case the stopping on the'ocean two days for the pur- 
pose of saving the Btaireau was a deviation, and this 
was done with the assent of the freighters by Charles 
Christie^ who was one of them, Irhereby they became 
the insurers of the freight to Jackson^ the owner of the 
Firm. After the deviation, the whole risk of the freight, 
to ^e amount of 8000 dcrthuir, fell upon Christie ff 
Totmgy and ^ey ou|^t to have salvage in proportion to 
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that risk ; whereas it has been aftawed them only Mjibn 
the amount of the cargo valued at 4000 dollars. 

In answer to these arguments, it was urged by the 
counsel for 7flci*on, the owner o£ .h- Firm^ that he 
clearly risked his ship ; for the underwriters were dis- 
charged bgr three circumstances : 1st. By the stopping,^ 
which was a deviation for the benefit of the owners ; 
2d. By taking in goods from on board the £/a/r Am, 
and thereby overloading the Firms and, 3d* by dimi- 
nishing the number of her crew; both of which last 
circumstSMices increased the risk and violated the war- 
ranty of the policy. 

But JackBon^ the owner, not only risked his ship, 
but his freight also ; for if the vessel had been lost he 
could not* have recovered \i oi Christie and Toung^ iht 
freighters. The assent of Christie could not bind his 
partner. It would have been an act in violation of die 
partnership. Nor could a pat'ol agreement alter the 
charter-party, or dissolve die owner from the obligation 
of his contract.. * 

yackson even run the risk of the cargo as well as. of 
the vessel and freight, and therefore ought to have the 
whole share of savage, allotted to the ovrtier and 
freighters. For if Mason^ who was th^ master of the 
vessel, appointed by yacibon, the owner, had departed 
from the terms of the charter«party, and thereby hazar- 
ded the cargo and it had been lost, Jackson would have 
bt:en liable to Christie and Toung tor the value of the * 
cargo. 

A stopping, if not for the purpose of the voyage, is a 
deviation; and it cannot be barratry when the act is 
for th^ benefit of the owders. To make it barraby it 
must be a fraud upon the owners. Park^ 83, 1 Post. 
Diet. 1 Strange^ 581, Knight v. Cambridgej Catoper^ 

* Tht Ch, yuttiee observed, that akhough it waft admitted b;^ otfdhsel 
tiiat the stopping was a deviation, yet that was not to be considered as 
theppinion ciftne court; it being a point upon wiiich'th^ ba.d great 
doubt; for if estopping toi'dievea vessel in distress would cKscbargc 
the underwriters, no master would be justified in using aa esertion to 
^ave a ressd in the most ImmiiieBt danger of jjcrishiiy. 

K k 
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149, raUejo v. Wheekr^ 1 7. R. 323, JVk/^ Ot Sour. 
dieu^ 'I Str. 1183% Seaman v. FonereaUy Pari. 90, 91^ 
93. 6 T. R. 379. Moss v. Byrom^ Park. 299. 

In repiy^ it was said, tbac the maxim is volenti non 
Jit injuria* Christie consented to tlie act which amount- 
ed to a deviation^ and therefore could maintain no ac« 
tion against Jackson grounded upon that act. The 
question is whether the freighters had not, by their own 
act, taken the risk of the frc^ight upon themselves. In 
case of the loss of the vessel and cargo, Jackson might 
have recovered the freight from Christie and Toung^ be- 
cause they would have been the cause of the loss. There 
is a difF;:'rence between an assent to criminal acts, and a 
mere mercantile assent. It is not necessary that the 
assent should be under seal. It was the act of the 
freighters, and not a parol contrac*, which would have 
been the ground of Jacis'onU defence in any action which 
Christie and Toung might have brought against him for 
the cargo, in case of a Toss ; and which also would Ihive 
been die ground of his action against ^em for the frieight, 
in the like event. 

The next writ of error was that brought by WilKam 
Mas^n^ the master of the Firm ; in support of which it 
was afieged that his act of embezzlement ought not to 
prevent a decree in his favour for a share of the sal* 
vagc. 

It is not, as has been suggested, to reward him for 
his crime that he asks a decree in his favour. He has 
rendered most important services, and he claims his 
atiantum meruit; a just compensation for his risk and 
nie labour. This court cannot inquire into the fact of 
his crime. It is sitting here to decide questions upon 
the law of nations, and has no power to punish him for 
a crime committed after the service was rendered. He 
was the roastisr of the ship, and no assistance could 
have been rendered to the Blaireau without his per- 
Ittission* 

There is no obligation upon salvors to apply to a court 
nf admiralty. lif the {property saved is in their posses- 
aion^ they have a good right to hold it a^gainst all the 
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world but the owner ; and he cannot recover it from MAte» aMk 
them without tendering reasonable salvage. The sal- ^"f «««i» 

vor may convert the thing saved to his own use, and no sair Blai* 

one can prevent him but the owner, who may tender ^ abai\ 
reasonable salvage and bring his action of trover. 

It would not discharge the. owner from the obligation 
of tendering salvage, to say, that the salvor had con* 
verted the thing saved to his own use ; a fortiori he 
may take a part tot salvage and it shall be deducted out 
of his reasonable share* 9ut even if he took a part with 
intent to conceal and embezzle it, yet this cannot de^ 
prive him of reasonable salvage. The most that can be 
said is, that after being the sole means of saving the 
ship and cargo, he did not discover all the property, 
but intended to appropriate a part to his own use, not 
amounting to one half bis share of the salvage money. 

The service rendered was complete. Whatever I 
have jusdy earned upon a quanhim meruit is a debt due 
to me^ for which i have a «^ar legal claim. If I labour 
for a man, and afterwards commit a crime upon him or 
his property, this can be no bar to my action for my wa« 
ges. Suppose I. labour for a man, earn my wages, and 
then set upon him and beat him, I am not thereby de«' 
prived of my wages. Suppose a waggoner employed to 
carry 100 barrels of flour : He carries part, and takes 
one barrel to his own use ; can be not recover for what 
he carried i 

When it. is necessaiy to resort to chancery, you must 
go with clean hands ; but that is because you have not a 
clear legal. right. The salvor has a clear legal right to 
retain until salvage is paid. He does not go into a 
court of admiralty as a court of chancery. He claims a 
legal debt, a certain rig^t. 

But CapUdn Mason^a conduct is represented as a crimen 
However improper his conduct may have been, there is 
no law which can punish him criminally for it. When 
a man finds, or saves a thing and converts it to his own 
use, he is not punishable by the law of nations, i)or by 
any municipal law, unless it be by some positive sta^ 
tute. 
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But if he has committed a crime he is as liable to 

Eunishment after having been deprived of his salvage, as 
e was before. It is to punish him twice for the same 
oflfence. You first fine him 3000 dollars, and then turn 
him over to the courts of common law to be punished* 
If he has not committed a crime punishabl#^ by law, why 
do you impose upon him this fine of 3000 dollars I 

This court is sitting here as.a court of admiralty to 
decide questions arising upon the law of nations, or 
upon facts committed on the high seas. But the of- 
fence was committed within the body of a county, and 
therefore this court cannot (even incidentally) hold ju- 
risdiction of it. 

If a man Refuses to give up a thing saved on tender of 
salvage, the remedy is only, trover or detirwe ; and the 
plaintiff can recover only die value after deducting rea- 
sonable salvage. 

If the goods saved are once landed, a court of admi- 
ralty has no jurisdiction and cannot decree salvage. 

The principle that subsequent conduct shall make a 
man a trespasser ab initio^ does not apply to the case of 
salvage. It is applicable only to those cases where a 
man has a particul^ right to go upon property for his 
owii benefit ; not where the entry is for die benefit of 
the other part}\ 

To these arguments in fav6ur of Mason^ it was an- 
sweredy that the principal objection to the decree as it 
relates to him, is the want of jurisdiction because the 
embezzlement was on land. But this does not appear 
to be the case. The facts istated induce a presumption 
that it was done at sea. But admitting that the embez- 
zlement was on land, the court have jurisdiction of the 
principal object, salvage; and salvage is a claim- of me- 
rit. In order to decide it, the court must judge of the 
demerit, as well as of the merit of the salvor. It is cer- 
tainly competent for the court to ascertain quo ammo 
he took the goods on '«3ard at sea. It is admitted that 
lie could not be indicted for it ; or if he could, that this 
court could not try it. But if he took them tioi animo 
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mlvarufU but animo furcmdi^ it is clear upon principles 
of law as well as policy that he is not entitled, to salvage. 

Salvage is grounded as well on the trust which the 
salvors have taken lipon themselves, as on their risk 
and labour. Should they, after saving the thing, wan- 
tonly destroy it, or even suffer it to be lost by gross neg- 
iiffence, they would make themselves liable to the own- 
er. Hence a duty and trust is imposed upon them by 
the situation in. which they have placed themselves ; 
and if, regardless of that duty, and in violation of that 
trust, and of the principles oif moral rectitude, they at- 
tempt to plunder, to rob, to embezzle the property, 
they lose the character of salvors and approach towards 
that of robbers and pirates. In such a case they cease 
to be meritorious, they forfeit whatever right they might 
have had, and to award them salvage, would be to re- 
ward their crimes. They ought not to receive salvage 
upon that which they did not niean to savt for the bene- 
fit of the owners, but to appropriate to their own use. 

Salvage is given upbn principles of public policy, to 
encourage enterprise, honesty, and humanity ; and the 
same principles of public policy will refuse it where these 
are wanting. The interests of society require that tlie 
line of distinction should be accurately marked beiweei^ 
right and wrong, virtue and vice, merit and demerit. — 
By the laws of Oleran^ if any person shall take any part 
oif the goods from shipwrecked persons, against their 
will, and without their consent, they shall be exconanu- 
nicated, and suffer the punishment of tliieves. 22 Vin. 
Ab. 537. 

In reply ^ it was said by the counsel for Mqscn^ that the 
goods were taken from the Dlaireau into the Finji^ animo 
sahaadu It was done openly. Tbey were sent by 3fe* • 
soil from the Blair eaUy and taken into the Firm by Stephen^ 
sorij the. mate. It seemed to be the expectation of all 
that they were savingthe whole fhr themselves. But their 
being mistaken in this respect ought not to prejudice their 
claim to reasonable salvage. 

The next point was, whether Jackson^ the owner of 
the Firm^ and the master of ths apprentices, is not en- 
titled to receive their shares pf the salvage ; and, in be- 
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half of the master, it was contended, that he is entitled 
to all the earnings of his apprentices. Harg. Co. LiU 117* 
a. Note 1. 6 Mod. 69. Barber v. Dennis. 12 Mod. 415. 1 
Vez. 48. Meriton v. Hornsby. 1 Vez. 83. Hillv* Allen. 
In these cases from Vezey^ it was adjudged, that the 
master was entitled, even in equit}^ to prize-money earn- 
ed by the apprentice, although it was not earned in his 
regular bilsiness. 

In' England,^ every owner of a ship is bound by law to 
take a certain number of apprentices to the sea. To en- 
courage the master, the law gives him the whole earnings 
of the apprentices. 

This was not a voluntary act of the apprentices ; they 
were bound to obey the orders of the captain. But this is 
a question between British subjects, not arising upon the 
jus gentium^ but upon the municipal laws oi England^ 
which this court, sitting as a court of admiralty, cannot 
decide. 

The decree is, that the money shall be paid to the ap- 
prentices on/j/, or their proctors or attornies. But being 
under age, they cannot appoint a proctor to submit to the 
jurisdiction of this court, nor ah attorney to receive their 
share of the salvage. 

In answer^ it was said inbehalf of the apprentices, that 
the master's right attaches only to those earnings which 
flow froTn their ordinary occupation and industry, and not 
tu tKoj tnmg given as a reward for an extraordinary and 
voluntary service rendered. When aA apprentice goes on 
board a privateer, his business is to make prizes ; it then 
becomes his ordinary occupation, and the master is en- 
tilled to his share of prize-money. 

Suppose a gentleman riding out in his carriage ; his 
horses take fright, and run away ; an apprentice runs out 
of his master's shop and stops the horses, for which ser- 
vice the gentleman gives him 100 dollars. Can it be con- 
tended that the master has a right to the money ? There 
is no diflFcrence between that Case and the present. 

In the case of the 6caver^ 3 Rob. 239, Sir W. Stott 
distinguished Jbctti^een the master and his apprentice, and 
gave a share expressly to the apprentice. 
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In the present casey it wan & volimtai^ act on the part of 
th^ apprentices. The captain had no right to compel them 
to risk dieir lives in this service. It was not yirithin the 
course of their ordmarjr business. The cases cited, only 
shew that the master is entitled to what/ the apprendce 
eafna .in the regular course of business, whether it be that 
to which he was bound, or that in which he chuscs to en- 
gage^ in' derogation of tlie rights of his master. But 
salvage is aot a regular business ; it is not a matter of 
contract. A mariner or ap apprentice is bound only to do 
such duty as appertains to the ship on the yoyage. If the 
master of the apprentices is entiUed to their share of the 
salvage, because they are subject to the orders of the cap- 
tain, by the same ride he would be entided to the shares 
of sill the seamen, for they are all equally under th^ com- 
mand of the captain. 

If the master claims a compensation for Ae risk of 
the loss of the labour of his apprentices, his share of 
the salvage for such risk, ought to be much less than 
the shares awarded to the apprentices, which were found- 
ed upon their services, and the hazard of their lives. 

In reply, it was said by the counsel for yackson, the 
master of the apprentices, that in the case of the Bea^ 
.ver, Sir William Scott did not decide, whether the mas- 
ter was entitled to the share of his apprentice, or not, 
but left that questicm to be determined by the laws of 
the country. 

The case of a gratuitous gift is dilTerent from that 
of a right which has accrued, and which can be enforc- 
ed bylaw ^ and, therefore, the case stated for illustra- 
tion doev not apply. 

If the captain has no right to send his seamen to the 
assistance of a vessel in distress, it can never be in his 
power to render a service^ and he loses* all command 
o^er'those who remain, because they may say, we 
were only boupd to labour with the assistance of the 
othen^. 

March &th^ Marshall^ Chief Justice^ delivered the 
opinion of the court* 
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In this case, a prelimiiuny quesdoo has been made, 
by tlie counsel for the plaintiffs, which ought not to be 
disregarded. As the parties interested except the own- 
ers of the cargo of the Firm^ wr€ not Americans^ a 
doubt has been suggested, respecting the jurisdiction of 
the court, and upon a reference to authorities, the point 
does not appear to have been ever settled, 1 htse . 
doubts, seem rather founded on the idea, that upon prin- 
eiples of general policy, this court ought not to take 
cognizance of a case entirely. between foreigners, than 
from .any positive incapacity to do so. On weighing 
the considerations drawn from public convenience, those 
in favour of the juri<^diction, appear much to overbalance 
those against it, and it is the opinion of this court, that, 
whatever doubts may exist in a case, where the juris- 
diction may be objected to, there ought to be none 
where the parties assent to it* 

The previous que'stion being disposed of, the court 
wjill proceed to consider the several cases, which have 
grown out of the libel filed in the district court. 

The tirst to \)e decided, is that of the captain of the 
Firrn^ who, by the sentence of the circuit court, was 
declared to have forfeited his right to salvage, by having 
embezzled a part of the cargo of the Blaireau. 

i tit fact ^is not contested, but it is contended that 
the embezzlement proved in the cause does not affect 
the right of the captain to salvage. 

The arguments m support of this nosition shall very, 
briefly be reviewed. It is insisted that the embezzle- 
ment was- made, after the vessel was brought into port, 
and this seems to be considered as a circumstance ma- 
terial to the influence which the embezzlement ought 
to have in the case. So far as respects the £eict,-the • 
evidence is that the articles were brought on board the 
JVrm, when the Blaireau w^ found at' sea, and the 
fraud was detected in the port of BaUimore. When 
tKe concealment took pl^ce doea not appear, but it 
would be straining very hard, to prejume that it took 
place after arriving in port* It is not however, per- 
ceived that this need be the subject of very minute 
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isquuy, since the fact muil have occurre ^ befiore he 
parted with the possession \2cquired by tk .* *«. ;t, on. the 
merit of which his claim for sidvage is founded. 

It is also stated, that this court has no jurisdiction 
of the cfitat committed by the captain, and cannot no« 
tice it even incidentally* 

If it was intended merely to prove, that this court 
could not convict captain Mason of felony, and punish 
him for that offence, there certainly could never have 
been a doubt entertained on the subject ; but when it 
is inferred from thence, that the court can take no no- 
tice of the fact, the correctness of the concllision is 
not perceived* It is believed to be universally true, 
that when a claim of any sort is asserted in' court, 
all those circumstances which go to defeat the claim, 
and to show that the person asserting it has not a right 
to recover, may and ought to be considered. The real 
question, therefore, b, whether the claim for salvage is 
^ected by the act of embezzlement ; and if it is, the 
incapacity of this court to proceed criminally against 
the captain, forms no objection to their examinmg a 
fact, which goes to the very foundation of his right* 

The legal right of the salvors is insisted on, and it is 
said, that in trover for the ship and cargo by the owners, 
salvage would be allowed to those who had rendered 
the service, and then openly converted them to their 
own use* 

Yet the jury, trying the action, would determine on 
the right to ss^vage, and would inquire into any fact 
which went to defeat that right* 

Whatever shape then may be given to the queation, 
it still resolves itself into the inquiry, whether the em« 
bezzlement of part of the cargo, does really inter- 
mingle itself with, and infect the whole transaction in 
such a manner, 'as to destroy any claim founded on it« 

The counsel for this plaintiff contends, that the mt* 
rits of Captain Mason as a salvor, are no impaired by 
the act charged upon him; 
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apiinst ft debt, and the claipi for salvage is in nature of 
adebt. 

This leads to an inquiry into the principles bn^i^hich 
salvage is -allowed. If the proper^ of an individual 
on land t s .xposed to the greatest peril, and be saved 
by the voluntary exertions of any person whatever j if 
valuable goods be rescued from a house in flames, at 
the imniinent hazard ojf life by the salvor, no remune- 
ration in the shape of salvage is aUo^r^d. The act is 
highly meritorious, and the service is as great as if 
rendered at, sea. Tet the clsdm for salvage could not, 
perhaps, be supported* It is certainly not made. Let 
precisely the same service, at precisely the same ha- 
zard, be rendered at sea, and a very ample reward will 
be bestowed in the courts of justice. 

If we search for the motives producing this apparent 
prodigality, in rewarding services rendered at sea, we 
shall find them in *a liberal and enlarged policy; The 
allowance of a very ample compensation for those ser- 
vice^, (one very much exceeding the mere risk encoun- 
tered, and labour employed in effecting them,) is intetrd- 
ed as an inducement to render them, which It is for the 
public interests, and for the general interests of humani- 
ty, to bold forth to those who navigate the ocean. It 
is perhaps difficult, on any other principle, to account 
satisfactorily foij the very great difference which i» 
made between the retribution allowed for services at 
sea and on land : neither will a fsur calculation of the 
real hazard or labour, be a foundation for such a diffe- 
rence ;, nor will the benefit received always account 
for it. 

If a wi.se and humane policy be among the essential 
principles, which induce a 'continuance in the aUowanqe 
of that liberal compensation which is made for saving 
a vessel at sea, we must at^nce perceive the ground on 
which it is refused to the person whose conduct ought 
to be punished instiead of being rewarded. That same 
policy which is sd' very influential, in producing the, 
very liberal allowances made by way of salvage, requires 
that those allowances should be withheld from persons, 
who avail themselves of the opportunity, furnished 
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them by the poasetiion of the property of another, Masow Axfii 
to embezaJe that property. While the general interests other* 
of society inquire that the most po^remil inducements • 
should be held forth to men, to save life and property 
about to perish at sea, they also require that those in- 
ducements should likewise be held forth to a fair and 
upright conduct, with regard to the objects thus pre- 
served. This would certainly justify the reduction of 
the claim, to a bare compensation on the principles of 
a real quantum menut^ and the losses ii| the cargo, 
which may be imputed to the captain, would balance 
t^ Ht account, if, as is contended by Hy9 counsel, the 
court could not, on principles generally received, con- 
sider, the act of embezzlement as a total forfeitiire of 
all right to salvage. 

But the case of a mariner, who forfeits his ri^t to 
wages by embezzling any part of the cargo, is precise- 
ly in point. That case stands on the same pnnciples 
with this, and is 'a*full authority for this, since it cannot 
be denied, that the right to salvage is forfeited by the 
same act that would forfeit the right to wages. 

In the case of Mr. Steven^ouj the fact is ilot cleariy 
ascertained. If the embezzlement was fixed upon him, 
he as well as the captain ought to forfeit his salvage. 
But it is not fixed. Yet there are circumstances in die 
case, which, if he stands acquitted of the charge of 
unfairness, do certainly so implicate him in that of 
. carelessness as to destroy his pretensions io superior 
compensation, and reduce his claim to a level with that 
of a common mariner. 

The decree of the circuit court, being approved so 
far as respects Captain Mason and Mr. Stevenscn^ the. 
g funeral rate of salvage allowed by that dacree, is next 
to be considered. 

There is certainly no positive rule, which governs 
absolutely the rate of salvage. Yet in fixing it, the com- 
mon usage of commercial nations, and especially of 
those whose subjects are interested in the particular 
case, ought miquestionably to be regarded. In France^ it 
appears, that a service like that rendered the owners of the 
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Bbureau^ would have been compensated with one^third of 
the value of the vessel and cargo. In Engkmdiiit prm- 
ciple of reciprocity, if not adopted, is much respected, 
and to judge from the tenor of their caises on this sub^ 
ject, it is fairly presumable that the salvage which 
would be allowed in an English court in a case like the 
present, would not greatly vary from that which appears 
to be made by the ordinances of France* 

Thiis is unquestionably a case of great merit, and a 
very liberal salvage ought to be allowed. Yet that al- 
lowed both by the district and circuit courts, appears fb 
exceed any sum which those principles, which ought to 
be resorted to as guides in the case, will .justify. 
Among the various adjudications of the courts of ad- 
miralty in England^ to which country the salvors belong, 
no one has been found where so large an aUowance has 
been made ; and in France the nation of *the owners of 
the property saved, a positive ordinance is understood 
to regulate this subject, and to fix the salvage at one« 
diird of the gross value of what has been preserved* 

Taking the whole subject into consideration, the 
court i^ disposed to reduce the rate of salvage, and to 
allow about two-fifths instead of three-fifths to the sal- 
yors. The vessel and cargo will then be really charg- 
ed, in consequence of the savings produced by the for- 
feiture of the captain^s claim, and the reduction of those 
of the mate and Mr. Christie^ with not more than one- 
third of the gross value of the property. 

In the distribution of this sum, the court does not 
entirely approve the decree which has been rendered 
in the circuit court. 

The proportion, allowed the owners of the jP/rm, and 
her cargo, is not equal to the risk incurred, nor does it 
furnish an inducement to the owners of vessels to permit 
their captains to save those found in distress at sea, in 
any degree proportioned to the inducements offered to 
the captains and crew. The same policy ought to ex^ 
tend to all concerned, the same rewards for a service 
. designed to be encouragejd, and it is surely no reward 
to a man, made his own insurer without his own con- 
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ient^ to return him very little more than the premium Ma sow fc 
he had advanced. ^^'^f** 

Shxp BlaI' 
The common course of decisions, too, has established 
a very different ratio for the distribution of salvage 
money, and the court is of opinion, that those decisions 
are founded on substantial considerations. 

The owners of the vessel and cargo, in this case, will 
be allowed one-third of the whole amount of salvage 
decreed, which third is to be divided between them in 
the proportion established in the district court, it being 
in our opinion very clear, that the owner of the vessel 
continued to risk the freight, after as miich as before 
the assent of Mr. Christie^ to the measures necessary 
for saving the Blaireau* That assent could only bo 
construed, to charge him with the hazards to be encoun- 
tered by the cargo, and not to vary the contract respect- 
ing the freight. 

The proportions established, by the decree of the 
circuit court, between those who navigated the /"/rm, 
and those who navigated the Blaireau^ and between the 
individuals in each ship, are all approved with this ex- 
ception. The case esdhibits no peculiar merits in Mr. 
Christie^ and therefore, his allowance is not to exceed 
that of a seaman on board that vessel. 

On the rights of Toole and the apprentices, this court 
entirely concurs in opinion with the district and cir- 
cuit courts. 

There was certainly no individual, who assisted in 
bringing in the BiaireaUj that contributed so much to 
her preservation as Toole. Every principle of justice, 
*jid every feeling of the heart, must arrange itself on 
the side of his claim. 

But it is contended, that the contract he had entered 
into bound him to continue his endeavours to bring the 
vessel into port, and that the principles of general policy, 
forbid the allowance of salvage to a mariner belonging 
to the ship which has been preserved. 
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The claims upon him, on the ground of contract, are 
urged with a very ill grace indeed. It litde becomes those 
who devoted him to die waves to set up a tide to his fur- 
ther services. The captain, who was entrusted bv die 
owner with power over the vessel and her crew, had dis^ 
charged him from all further duty under his contract, as 
far as any act whatever could discharge him, and it is not 
for the ownpr now to revive this abandoned daim. 

Those^ principles of policy which withhold from die 
mariners of a ship their wages on her being Ipst^ and 
which deny them salvage lor saving their ship, however 
great the peril may be, cannot apply to a case like this.--- 
Theifie is no danger that a single seaman can be induced or 
enabled, by the prospect of me reward given to Toole^ to 
prevul on the officers and crew of a vessel to abandon her 
to the mercy of the waves, for the purpose of entitling 
^person who remains in her to salvage, if she should 
be fortunately preserved. 

The claim of the master to the salvage allowed his ap- 
prentices, is one which die court feels no disposition to 
support unless the law of the j^e be clearly with him. 
The authorities, cited by his counsel, do not come up to 
this case. The right of the master to the earnings ot his 
apprentice, in the way of his business, or €f any other bu- 
siness which is substituted for it, b different from a right 
to his extraordinary earnings which do not interfere with 
the profits the master may legitimately derive froni his ser- 
vice» Of this latter description is salvage. It is an ex- 
tra benefit^ the reception of which does not deduct from 
the profks the master is entided to from his service. But 
the case cited from Robinson^ where salvage was actuaUy 
decreed to an apprentice, is in point. The counsel does 
not appear to the court to construe that case correcdy, 
when he says, that it does not determine the right as be- 
tween the master a^d the apprentice. The fair underi 
standing of the case is, that the money was decreed to the 
apprentice, and was to be paid for his benefit. 

Considering the xase stricdy on principle, that portion 
of the salvage allowed ought to be paid to the master, 
which would compensate him, for having risked the fuUire 
service of his apprentice ; but as this would not amount 
to a very considerable sum, and as a liberal salvage has 
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alreac^ been decreed to the master, this further allowance 
will not be made in this case* 



Maiov k 

OTHSJU 

Shxv Blai* 
Upon these, principlesthe foB^wing decree is to be en- kbav. 

tered. 



^^ This cause came on to be heard on the transcript of 
the record of the circuit court, and was argued by coun- 
sel, on consideration whereof this court doth reverse the 
sentence of the circuit court, so far as the same is incon- 
sistent with the principles and 'opinions herein after 
stated : 

^' This court is of opinion, that too large a proportion 
of the net proceeds of the ship Bhireau and ner cargo, 
has been allowed to die salvors, and that 21,4(X) dollars is 
a sufficient retribution for the service performed, which 
sum is decreed to the claimants, except captain Mason 
whose rights are forfeited by embezzling a part of the 
cargo, in full of their demands. In distributing the sum 
thus aHowed, this court is of opinion, that the owners of 
the Firm and her cargo, ought to receive oheTthird of the 
whole amount thereof, of which one-third the proportion 
" the owner of the vessel ought to be to that of the 
6wiier of the cargo, as the value of the vessel and freight 
is to the value of tlie cargo-^that is, as 18 to 4. 

^^ It is further the opinion of the courts that the remain- 
ing two-thirds of the salvage allowed, ought to be divided 
between those who navigated both the Firm and die Blai' 
reaUj excluding Captain ilia^on, in the proportions direct- 
ed i)y the circuit court, with this exception, that the sum 
to be received by Charles Christie^ is to be the same with 
that deceived by a seaman on board the Blaireau. 

" In tvtry thing not contrary to the principles herein con- 
tained, the deaee of the circuit court is affirmed, and the 
cause is remanded to the said circuit court to be further 
proceeded in, according to the directions given. The 
parties are to pay their own costs*^' 
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OGDEN, ADMINISTRATOR OF CORNELL, 
BLACKLEDGE, EXECUTOR OF SALTER. 

The ninth $ 

Ai^mbll**^ THIS was a case certified to this court from the cir- 

J^C^olina, ^""^ court of NorthCaroUna^ under the act of Congress 

passed in 1715 of 29th April^ 1802, voL 6, p. 89, J 6. which provides 

which greets foj. the event of an opposition in the opinions of the two 

creditorsofd^ judges, who are by law to hold the circuit court. 

ceased persons 

shaD make The certificate is in the following form, viz. 

their claim 

after the death " United States of America, 

of the debtor, " North^Carolina District. 

&qr shall be 

j^^j^^ *' At a circuit court of the United States, begun and 

the act of " held at RcUeigh for (;he district of NorthC^arolina^ on 

1789, c. fi3, ** Wednesday the twenty ninth of December^ in the year 

Sid^e art^ " ^^ ^^'^ Lord, one thousand eight hundred and two, and 

1799, which " in the twenty-seventh year of American Independ- 

dedares the '* ence. 
«x)ntrary. 

can^**dedJIre " Present, the Honorable ^(7^^ -^r^flr// 1 i. 

what the law and > Esquires. 

««, but what H^^y Potter. J 

The act of , * . . i i 

limitation was ^' Robert Ogden^ admmtstrator de bonis non, with the 

suspended as u ^m annexed of Samuel CornelL 

to British ere. 

ditors during * 

Ike war " Richard Blackledge^ executor of Robert Salter ^ dc- 

" ceased. 

" State of die pleadings. 

" This is an action of debt upon a bond given by the 
" defendant's testator, to the testator of tlie plaintiff, on 
" the 2d day of March, 1775. 

^^ The defendant, among other pleas, pleads in bar an 

, " act of the General Assembly of the State of North-Co" 

^^ roiina^ passed in the year 1715,- entitled, anactcon* 

^ cerning proving wills and granting letters, of admi* 

" nistration; and to prevent frauds in the management of 
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" intestate estates ; the 9th section of which is in the fol- Ocmr 
« lowing words : B^J;^. 



•• And be itjurther enacted that creditors of any per-- 
** sons deceased^ shall make their claim within seven years 
^^ after the death of said debtor y otherwise such creditor 
^^ shaU be forever barred. 

^^ To which plea the plaintiff re|Jies, in substance, that 
*^ the plaintiff's testator vras, at his death, a British 8ub« 
^^ ject, and the debt within the true intent and operation of 
** the fourth article of the treaty of peace concluded be- 
^ tween the Kingof Great Britain and the United States. 

^^ To this replication the defendant demurs, and the 
*^ plaintiff joins in demurrer. 

^^ This case coming on to be argued at this term, it 
^ occurred as a question, whether the act of Assembly, 
^^ recited in the plea of the defendant, was, under all the 
^^circumstances stated, and the various acts passed by 
^* the legislature of North^Carolinay a bar in this action. 

>* On which question, the opinions of the judges were 
•* opposed* 

•* Whereupon, on a motion of the plaintiff, by hisi 
^ coimsel, that the point on which the disagreement hath 
^^ happened may, during the term, be stated under the 
" direction of the judges, and certified, under the seal of 
^ the court, to the Supreme Court, to be finally decided. 

^' It is ordered, that the foregoing state of the plead- 
^^ ings and the following statement of facts, which is 
^^ made under the direction of judges, be certified, ac» 
<« cording to the request of the plaintiff, by his counsel, 
** and the law in that case made and provided ; to wit, 

" First. That Samuel Cornell^ the plaintiff's testator, 
** was, and tin his death continued to be, a subject of 
** the King of Great Britain ; and the defendant's testa- 
^^ tor wa^, and till his death continued to be, a citizen of 
" Horth^arolina. 

H m 
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^ Second.^ That the defendant's testator died in thr 
year one thousand seven hundred an(i eighty ; and the 
defendant, in the same year, was qualified as executor. 

" Third, That the plaintiff sued out his writ in this 
** suit, on the fifth day of October, in the year of our 
** Lord, one thousand seven hundred and ninety-eight. 



** United States of America^ 
** Horth Carolina district* 



) 



** I William Henry Haywood^ clerk of t^e 

** circuit court for the district of North^CaroU" 

Seal. of ** na^ do hereby certify the foregoinj^ to be a 

S^oro/Jao. " copy fi^^"* ^^ minutes. Given under my hand 

** and seal of office, at Raleigh^ on the fifth day 

*' of January^ in the year of our Lord, one 

<< thousand eight hundred and two. 

« W. H. Baywody cltA.''^ 

Harper and Martin^ for the plaintiff. 

The only question in this c^^ is, whether the plain- 
tiff is barred by the ninth section of the act of Assembly 
of North-Carolina^ passed in 1715. flredelPs digest of 
theUxws of N* Carolina^ p. 30.) 

1. The first inquiry involved in this general question 
is, whether that section was repealed before its opera- 
tion upon the present case. We contend that it wad re« 
pealed. Isu By the act of Assembly oi North Carolina^ 
passed m April 1784, c. 23, p. 492.t wHich makes a 

• This being the Brsl case under the late act of congress, the certificate 
and statement are copied as a precedent which may be of use in future 
practice. 

f A ntpp/emental act to tm act entitled an act for proning oftvilU, ami gran* 
ting administration, and to prevent fraua* in the management ofintet' 
tatei* estates* 

1. Whereas it is enacted in the ninth section of the sud act, " That 
cirditors of any person deceased shall make their claims in seven yearg 
ailer the death of such debtor, otherwise such creditor shall be forever 
barred ; and if it shall happen that any sum or sums of money, shiJI 
iMreafter remain in tlie hands of any admi^iistrator afkr the tern of seven 
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different {yrovUtQQ od the safne subject. Its prtamble 
refers to the ninth sectipnof the act^f 1715, and the 
second section makejs the estate liable to creditors wiih^ 
9ut being ntbject to limitation or time^^ which is a nega^ 
live mode of expression, and clearly repeals the former 
provision in the act of 1715. But even without such 
negative words, a statute may be repealed by a subse* 
quent act v/hich makes a different provision on the same 
ftubject. 4. Bac. Ab. Tit. statute* And although the act 
of 17m mentions only administrators^ yet it evidently 
applies to executors also. Indeed, the term administram 
tors comprehends executors, for ever>' executor is an 
administrator ;« they both plead plene administreviti and 
the only diff;:rence between them is, thut one is created 
by the act of law, and the other by the act of the party. 
Even the statute of treasons^ 25 Ed. 3. Stat. 5, c. 2. in 
which it is declared to be petit treason " where a servant 
slayeth his master," ha$ always been construed to com* 
prehend a servant who kills his mistress^ or his master's 
wife; a fortiori in a rem<.'dial statute shall the term 
ad ^ninis' rater include executor. If the ninth section of 
the act of 1715 was repealed bv the act of 1784, the 
former was no bar to thi^ plaintiff's action; for the sevei^ 
years had not elapsed, after the death of the defendant'^ 
testator, before the repeal took place. 

tid. But if the act of 1784 did not operate as a repeal, 
yet it is contended that the act of 1789, c. 3. IredelPs 
digest^ p 676. clearly repealed the clause of limitation 
in the act of 1715. The 6th section enacts, " that alt 

veaw shall be expired, and not recovered by any of kin \o the deceased, or 
ty any cped'ilor in that lime, the same shall be paid to the church war- 
dens and vestp}', to and for the use of the parish, where the said money, 
shall remain/' And as there are no churd) wardens and ^estry to make 
claim in such cases. 

II. Be it therefore enacted, &c. That as soon as an administrator shvU 
have finished his aciministraton on such estates, and no creditor shall 
make any further demand, the residue of sucli estate shidl be deposited ia 
the treasury, and there remain wit])out interest, subject to tl»e cluim of 
creditors and the lawful representatives of such dccalent, suUhout being 
tuiject to limitation or time. 

III. And he it furth'r er.acted, tx.c. That the treasurer is hereby au. 
thorised and empowered, in all stich cases, to demand pa} metit of such 
administrator, and on refusal or delay, to give notice of thirty days \u 
appear and shew cause why he refuses or delays pa\ ment, and on non- 
appearance to enter up judu^eot ftu«i tbveon proceed to execution for tke 
purposes aforesaid. 




Digitized by 



Google 




2/6 SUPREME COURT U. S. 

** taw9*«nd parts of laws that come within the purview 
^ and meaning of this act, are hereby declared void and 
** of no effect." The only question upon this lav is, 
whether the 9th section of the act of 1715 comes within 
its purview and meaning ; and to shew that it does, it 
is only necessary to read and compare the two acts to- 
gether.* 

But the legislature of North-Carolina passed a lav* in 
1799, (c. 2o.) which declares, in, substance, that not- 
W4ih canding Che 6th section of the act of 1789, the 9th 
.se.uonpi itie act of 1715 was not repealed. J his how- 
ever cannot affect the present case, for this action was 

An act to amend an ad entitled an act cor.cenung proving of noilU and 

gruitting letters of adriuM^irationf and to prevewt/randt in ike manage^ 

mem ^ intestates' estates. 

§' 4. *\ And be it further enacted, Sc" That the creditors of amr person 
*' or persons deceased, if he or they r^3ide within this state, shal( within 
'' two years, and if they re&ide without the limits of this stated shall 
*' witliiiflhree years, fi-om the quHiificat.on of the executors or a(hninis- 
*< trators, exhibit and make demand of i\eir respective account^ debts 
*' and claims of every kind whatever, tj such executors or administra- 
*' tors ; and if any creditor or creditors ahull hereafter ful to demand and 
'' bring suit tor the recovery of hts, her.jif their debt as above specified, 
** within the aforesaid time limited, he, -^e or they shall be fore\'er de- 
** barred from the recovery of his, her or their del>t in any court of law or 
** equity, or betbre any justice of po.j^cc within this state.*' 

There is a saving to infants, p urs^' as iton compos, ■ and femes coverts, 
and a proviso that tlie delay shaU not be a bar, if it is* at the special re- 
quest of the defendant 

§ 6. '* And be it further enacted. That all laws and parts of laws that 
*' cme within the pun'iew anu meaning of this act, are hereby declared 
•• void and of no eflect*' 

An act to explain an act past -din one thousand seven hundred and eighty* 
nine, entitled an act to avtena an act concernir,g proving of vnlls and grant* 
ing letters of adnunistrction, and to prevent frauds in the mxtnagement of 
hiiestates* estLites, passed in one thousand seven hundred and ^fi/teeng and 
for otiua- purposes 

** Whereas doubts have been entertained whether that part of the ninth 
'* scciion of tlie said act, passed in one thousand seven hundred and fif- 
**teen, which requires tlie creditors of any person deceased, to make 
" their claims witliin seven years after the decease of such debtor, or be 
** frirever bantxl, is or is not repealed by the said act, passed in one thou- 
*' sand seven hundred and dghty-nine. 

*' 1. fie it en<i(*ted, &c. I'hat the said act passed in the year one thou- 
** sand seven hundred and eighty-nine, shall not be considered as a repeal 
•* of that part of the ninth section of the act passed in the year one thou- 
** sand Hevcn hundred and fifteen aforesaid ; but that the same shaU be 
■^^'deemedy held and taken to be in full foixe." 
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brought in October 1 79B before the la^ of 1 799 yms pas- Oobsx 
scd. But even if it had been brought after the law of j^Jj^cx* 
1 799, that act could not aker the past law, and make that x.edgb! 
to have been law which was not law at the time. To 
declare what the law is, or has been, is a judicial pow- 
er ; to declare what the law shall be, is legislative* One 
of the fundamental principles of all our governments is, 
that the legislative power shall be separated from the ju- 
diciaL 

[The court stopped the counsel, observing that it was 
unnecessary to argue that point.] 

The act of 1789, by making a provision on the same 
subject, differing from that of 1715, woul^ have repeal* 
ed it without the express clause of repeal contained in 
the 6th section. 

Should it be said that although the 9th section of the 
act of 1715 may be repealed yet the present action is 
within the 4th section of the act of 1789, and barred 
thrreby ; the answer is, that the defendant has not 
pleaded that act in bar, and the court will not notice a 
limitation unless pleaded. 

2. The second inquiry involved in the general ques- 
tion is, whether, if the act of 1789 repealed the limita- 
tion of 1715, the latter had operated upon this case be- 
fore the repeal. 

The defendant's testator died in 1780. 

The plaintifPs testator was a British subject, and his 
right of action was suspended, not only by the act of as- 
sembly of North-Carolina, passed in 1777, c. 2. § 101. 
CIredeWs digest^ p. 3 18.* J butv by the law of nations, 
which prohibits an alien enemy from mwitaining any 

An act for utabliwhing couru nf law and/or rtgtdating the proeeediHgi 
therein, 

*' § 101. Provided, that no person who hath taken, or shall take, 
'* pan with the enemies of America, or who hath or shall refuse, when 
** kwfufly required thereto, to take the oath of jllegiance and abjuration 
^ required by the laws of this state^ or who hath or shall remove from 
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action in the courts of the nauon with whom his sove- 
reign is at war : And his right of action was not resto- 
red until the act of assembfy oflTBT^ c. !• (^-frfflfe/r^ <//- 
gest^p. 607. J declared the treaty with Great- Britain to 
be the law of the land, and directed the courts .to decide 
accordingly.* 

By the 4th article of the definitive treaty of peace, 
creditors are to meet with no lawful impediment to the 
recovery of their debts. The limitation therefore could 
not begin to run, before the removal of all such lawful 
impediments. The treaty was ratified on the 14th of 
January y 1784,* and even calculating from that date^ 
only five years had elapsed before the repeal. 

It may be remarked also that this same Samuel Cornell 
is one of the persons expressly named in the act of con- 
fiscation of October 1779, c. 2. CIredeWs digest\ p* 379. J 
and thi^refore it canQcft- be contended that he was not 
one of the persons whose rights of action were suspended 
by the act of 1777, c. 2. 

At the time of the repeal the plaintiff was entitled t# 
bring and maintain his action. No right had then vest- 
ed. In the defendant under the act of limitations, and 
therefore the principle does not apply, that the repeal 
shall not divest aright. 

** this state, or any of the United Stales, to avoid ^ivinp their a&sistance 
** in repelling tlie invasions oT the common enemy, or who hath or shall 
•* reside, or be, under the dominion of the enemies of America, other tlian 
** such aii are detained as prisoners of war, nor any person claiming by 
** assignment, representation or otherwise, by or iihder hny such person, 
** 8h''tu have or receive any ' benefit of tliis act ; but all right of commen- 
'' cing and prosecuting any suit or suits, action or actions, real, personal 
** or mixt, shall be, and is hereby suspended, and shall remain suspended^ 
*' until the legislature shall make further provision relative thereto." 

• An act declaring the treaty of peace betneen the United States ofJTnericti 
and the king cf Great -Britain, to be part cfthe lavj of the land. 

*• 1. Be it enacted, &c. That tlie articles of die definitive tixjaty between 
" the United States of America and the king of Great-Britain, are hereby 
" declared to be part of tlie law of the land. 

••11. And be it further enacted, &c. Thattlie courts of law and eqiuty 
*' are liercby declared in all causes and questions cognizable by thcln i*- 
" sjiecting the said tieaty to judge accordingly,'* 
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Acts of limitation do. not absolve the debt ; they only 
bar the remedy. 5 Bur. 2628. ^uantock v. England, 
They are nothing more than iegai impediments* The 
replicadon of the treaty was therefore good. 

March 6th. Gushing^ Justice, delivered the optnicm 
of the court, which was entered on the minutes, as fol- 
lows: 

This court having considered the question, whether 
die act of assembly recited in the plea of the defendant, 
was, under all the circumstances stated, and the various 
acts passed by the legislature of North-Carolina, a bar 
in this action ; which question, in consequence of an op. 
position in the opinion of the judges of the circuit court, 
for the district oif North-Carolina, was certified to this 
court to be finally decided ; is of opinion, that the act 
of assembly recited id the ssdd plea, is, under all the cir- 
cumstances stated, no bar to the pfadntiff's action, the 
same haying b^en repealed by the act of 1789, cfu 23, 
at which time seven years had not elapsed from the final 
ratification of the treaty of peace between Great-Britain 
and the United States ; ttiat being the period when the 
act of limttatians began to run agaiiist debts due by citi* 
a=ns of the United States to British creditors. 
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M'Iltaixc 

Cox.^,les. M»ILVAINE v. COKE'S LESSEE.t 

^^^^^\^^^ ERROR from die circuit cowt for the dtittict of 
^t p^n ^^* y^^^^^ ^® reverse a judgment given for the plaintiff 
bom in^ST ^^^'i ^po^ a special verdict in ejecttnent. 

colony of ^. ^ 

JerKy before The material faets oT the case are stated in the arttu* 

the war with ^-.^^ ^r mt TU^him^ * 

G. Britain, & ^^^^ °* *^* Tttghnum. 

who resided 

thereuntil the W. Tilghman. for plaintiff m error. 

year 1777, but 6 » . r 

cd the BnUsh The question which arises in this case is of great im- 
army in P///. portance, and has never been decided in this court, nor 
Sl^^iiSs"'^ in the State oiNew^yersey. 
wcnttOjBn- 

gland, where It is, in substance, whether a person bom in the Ul 

*\«^»»«^V, S. ni^ile they were British c(donies, and who took no 

""^Tm^ P^^ *" '"^^^^^ ^f *^ revohition biit joined the. British 

always daim- army in an early stage of the war, and from Aat time 

cd to be a to this, by the whole tenor of his actions and d^cIaratioBS^ 

S'^'now ^^^ ^^^^" ^^ election not to be a citizen of the U. S* 

take* and hold ^^^ to adhere to the British enlpire, was capable of 

lands in the taking land in New^Jersey by descent in the year 180t« 
state of ^«o. 

2«nfrom a There is no occasion \o dwell minutely cm the dde. 
citizen of the The lessor of the plaintiff had good title if Daniel Coxe^ 
^r^' the younger^ was capable of taking by descent from lus 

2^^^ aunt Rebecca Coxe who died in 18(X^^ diat ia to si^^ ho 
•tateof iV'tfo. has title to a certain undivided part; aceovdii^ to ^ 
^er«prof4(h law of descents in JVirw-yi^^ey^ conceniiiiQ; which there 
ScainJa^ is no question. . 

member of thef 

newgoTcm- Family disputes are always, mipieasaat ; yet a» laws 
w^V^f''^ regulating (kscerUy are merc^ of municipgd creation^ ap 
Whefberlie ^^^ '^ ^ ^^^^ ^^ complain tf, by a chtege of the law» 
ccMiif ofNttri- he now receives a less portion thani formerlj^or ei^en if 
^e hhRfldf wf- ^ receives no portioae at aff. 
tfriti# peaces 

2^5<^^ f PW8«»t, Cuihing, Paurmm, Wadan^, uA y^/hmm, J^iitioaL^ 
^^^[^^^ TbeChief Juftieed>dii(it«tiii(iiUcsMr.lMM« &mla4(<Mled4fi. 
onaleM tu bD a»" wrthe principal cmeition, wMe hii iptft»it waa^gnccwMd. 
intenuand Tl>elinpoita.y^agluHq^ert^ 

Mifnv^aM? caae, It 18 boped» win apologize for pobfirfimfl'tM aiviimeiitt of counsd 
P^"VO^' before tli«itoagtc<Jediionar^cauit, 
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B7 th^law otiTew^Jersey before the revdlution^ Daniel mIlvain* 
Coxe woxdd have taken all die estate of his aum Rebecca^ Cox* • Lf»- 
not only to the entire exclusion of his cousins^ the ^chil« «,,«. 
dren of his uticle William Coxe^ deceased, but of his owi| 
suiter, 3trs. Kempe. As the law now stands, we sup^ 
pose he is entirely excluded* 

In tracing the conduct of Daniel Coxe^ from the com- 
mencement of the Revolution to the year 1802, which it 
is necessary to do in order to decide the cause, nothing 
more is intended than to bring into view those facts 
from which ^he law must arise* It is far from our 
minds in doing this, to pass any censure on his conduct. 

In revolutions, every man has a right to take his part. 
He Is excusable^ if not bound in duty to take that part 
which in his conscience he approves* 

I will now proceed to state the facts necessary to be 
attended to, in oi*der to decide the cause* 

The ejectment is brought for a messuage and 200 
acres of land situated in Trenton in New^yeney. 

Darnel Coxe^ die son, conveyed to yohn, Redman Coxe^ 
lessor of the plaintiff, who had previous notice of the d&- 
jTendant's claim* 

The premises are part of the estate of Rebecca Coxe^ 
deceased, and are of the value of 5000 dollars* > 

Rebecca Coxe died at Trenton in 1802, seized in fee 
of the premises, intestate and without issue* 

In the year 1/83, and before that time^she was a citi- 
zen of N* Jersey^ and so continued until her death*-*— 
She left no brother or. sister, but there were children of 
her two brothers, Danir/'and William^ as follows, viz* 

!• Her brother Darnel^ who died about 47 years ago, 
had issue Daniel Coxe^ (under whom the lessor of die 
plaintiff claims) «id Grace, Kemfie (widow of ^ohn Ta* 
b^ Kempe^ deceased) both now living. 

If XI 
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2* Her brother WilBam who died in 1801 left isBue^ 5 
children; viz. yohn^ Tench^ Williamy Daniel William^ and 
a dauffhter Juary^ all, now Uvm^; also the foOowing 
grandi^ildren, viz. chUSdren &f his daughter Sarah de* 
ceased, ^te wife of An/drew . Alien) that b to say, Mat' 
garet^ wife of George Hammond^ Ann^ Andrew^ Elhui* 
oethj Maria^ John^ and Thomas s and of hb daughter 
Sebecca JU^lhmne^ deceased, named .Rebecca Coxe JtP 
Ihaine* 

Daniel Coxe^ who conv<^ed to the lessor of the pIsuntiflF, 
was bom in Nerw^^ersey^ where he resided frwn his birUi 
until some time m the year jyyy, whoa he removed to 
the city of Philadelphia while or shortly before it was in 
the possession of the British troops* 

From the time they took possession of the city in Vt^Jl 
he has never resided m any place within the jurisdiction of 
the United States, but has resided in places under the 
actual juris^ction and government of the kbg of Great 
Britain, and at the time ol Rebecca Coxe*s death he was 
residing and domiciliated with his wife and four children 
at London. 

In the year 177 S^ and long before, he was more than 
twenty-one years of age, wasa member of Ae king's coun- 
cil of'Nerv'Jersetff and a colonel of the provinci^ nulitia* 

In the years 1778 and 1/79 he exercised a civil office 
in Philadelphia under the authority of the king of Great 
Britain* 

When the mny evacuitfsed Philadelphia )ie followed 
at to NeW'Torij where he remain^ exercbing a civil 
office under the kmg, until the final evacuation of that 
city by the Britbh troops in 1783'; until which time he 
remained possessed of his commbsions and offices of mem* 
her of the counsel and colonel of the militia, nor does it 
appear that he has since resigned either of them. He has 
never taken an oath of allegiance to the United States or 
either of them, or oi abjuration of die kb^ of Great Bri- 
tain, nor has he by any overt' act ever euulnted himsdf 
as a citizen of the ITnited States or either of diem. But 
between the signbg of ^the definitive treaty of pieace, and 
the death of Rebecca Coxe he has done the following acts, 
viz. 
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1. He has executed ctverse writmg^ statmg lumself to MlLTAm , 
be of Great Britain or of some other place in the British ^ J\ 
dominion.. C«x.-.L... 



SIBI. 



2. He has for several yean carried on trade and com- 
merce as a British and not s^ an aiim merchant, with all 
the rights and privileges belonpng to a British merchant 
by the laws of GreatlSritain. 

3* He has held bmds in England as a trustee* 

4. Before and since the death of Rebecca Coxe^ he has 
received z tension from the king of Great Brit«in,in consi- 
deration ol his loyalty and attadkrrt at to the j^ritish king 
and government^ andof his losses by reason Aereo£ 

5. He did, soon alter the treaty of peace, apply by peti- 
tion to the commissioners to enquire into the losses by 
lojralists, &c. under certain statutes, viz* 23 Geo. 3, c. 8oL 
25 Geo. 3, c. 76. 27 Geo. 3, c. 29. 28 Geo. 3, c. 4a 29 
Geo. 3, c. 62* or some or one of them, and by the same 

Etition he did set forth diat he was zBritish subject who 
d suffered for his adherence to the British government, 
9nd prayed compensation dierefor, &c. And he did re- 
ceive compensation for his tosses and sufferings, and for 
his estates and possessions*, as a loyalist of the 1st and 3d 
titles or classes of the statutes, or some or one of them. 

6th. He did in 1795, or afterwards, and before die 
deatli of the said Rebecca Coxe^ ^pply ^ o British subject 
to the commissioners under the 6th article of the treaty of 
amity, &cof 19th November ^ 1794, and in his petition 
styled himself ^* Daniel Coxe of London^ in the kmgdont 
^* of Great Britain^^^ and stated that ^^ he then was and 
^^ from his Urth ever had been, a subjea of the* king of 
^^ Great Britain^ and under the allegiance of the said king." 

An inquisition was taken in the county of Hunterdon^ 
and state of iY. Jersey^ August 1, 1778, by which it was 
found that he did, about the 9th of Aprils 1778, join the 
arms of the king of Greo^ JSrf^oiTi, and did aid aJd abet 
them by acting as a magistrate of police, &c. agahist the 
form of his allegiance to the state of Nerv^jferseyj and 
against the peoDe of the same. Final judgment was en- 
tered on the said inquisition at October term, 1 778, where- 
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M'UvAiHE by all his real and personal estate in the county of Hun^ 

^ ^ )' , terdon was forfeited and vested in the state of Nerv^yer^ 

^ozB s Lbs . , • — , ^ ^^^ «•' • 

' SEE. '"^^y* A ad at February term, 1779, process was ordered 

to be issued to the commissioners of ssdd county for the 

sale of the said re^l estate. 

Some time in 177^ or 1779 he was attainted of trea- 
son ag'iinst the state of Pennsylvania in consequence of 
not surrendering pursuant to a proclamation issued by 
the supreme executive council of that state, dated 21st* 
jfuly 1778, and of the said treason and attainder was 
pardoned on the 6th of December 1802, by the governor 
of Pennsylvania* 

By virtue of the said inquisition, judgment, and pro- 
cess in New-Jersey, his real estate in the county, of 
Hunterdon was seized and sold, and is now held by the 
purchasers thereof under that state* 

' This case presents three subjects for consideration* 

1. What was the situation of Daniel Coxe^ with res- 
pect to his citizenship or alienage^ from the commence- 
ment of the Revolution to the d finitive treaty of peace 
beitween the United States and Great-Britain ? 

2. What was his situation froni the time of the tt;eaty 
to the death of Rebecca Coxe in 1B02 ? 

3. Supposing him to bean alien in 1802, is there any 
thing particular in his ca^e to exempt him from the' ge- 
neral incapacity of aliens to inherit land ? 

First. , What was his situation between the commence- 
ment of the Revolution and the treaty of peace I 

He was an officer of the king^s government, a mem- 
ber of the council, and colonel of die militia, and with- 
out doubt under a positive oath of allegiance* 

He never owed natural allegiance to the state of New- 
Jersey* When the Revolution was proposed, he had a 
right to chuse his side* 1 DalL 53, Chapman^s cascj 
which was decided even in the very heat of the kevo- 
lution. 
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He did chuse to adhere to the British. The record 
states that he removed to Philadelphia before or wMle 
it was in possession of the British, and has adh' red to 
them ever since. He never took the oath of abjuration 
of the king of Great-Britain, or of allegiance to the U- 
nited States, or any of them ; nor has he by any evert act 
exhibited himself a citizen of the United States or of ei- 
ther of them. His remaining in New- Jersey until he 
found a safe opportunity of joining the British, ought 
not, on general principles, to h^ve bound him to any 
thing more than that local allegiance to which even for" 
mgnera are subject. 

But it may be objected that in as much as he remain- 
ed in New-Jersey till the year 1777, and the act of^th 
ef October ^^ 1776, ^2 Wilfton^a jersey laws^ 4. J declares 
that all persons then abiding there, not only owe alle^ 

fiance^ but are members of At: then government^ it must 
e concluded that he was a citizen* 

I shall not deny the right of the state of New- Jersey 
to take such precautions as they thought proper for the 
public safety ; but at all tventiB their object was ng more- 
than to deter persons from joining the enemy during the 
war, under fear of death, and loss of property. 

They who joined the enemy were a class- of people 
whom they did not wish to receive again, as citizens. 
They could have no objection to their being aliens after 
the war. All such persons (provided they were con- 
victed of treason, or had forftited thtir estates^ were 
forever excluded from offices of trust or profit, civil and 
military, and from voting at elections of representa- 
tives, &c. by theoitofXUh of December 1778, 2 WiU 
son^s jV. y. laws, 75, } 23. 

All these objects are answered by preventing Daniel 
Coxe from chusing his side after the 4th of October, 1 776. 
Accordingly Daniel Coxe was proceeded against with a 
view to the confiscation of his property, but he was never 
attainted. Trie same proceedings might have been had 
against an inhabitant of New-Jersey who joined thr Bri- 
tish between the l^th of April, 1775 and 4th of October, 
1 776 ; or even against an inhabitant of another state whm 
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M'lLVAiirs owntd property in New- Jersey. Act of\Uh December 
CaxE't' Les. ^''^®> ^ WiborCs N. J. iaxMj p. 67, i '^ and p. 68, J S* 

Granting, then, the most that can be asked, that Da^ 
niel Ooxe could not divest himself of his allegiance du* 
ring the war, we cannot infer that the same impediment . 
existed after the war. 

This brings us to the 2d consideration. 

2. What was the situation of Darnel Coxe from the 
peace to the year 1802 \ 

The act of 4th October 1776 only declares Aose per- 
sons to be subjects who were then abiding there* All 
danger being over by the trea^ of 1783, a new sera be- 
gan, when every man had a right to leave the country 
and transfer his allegiance where he pleased. This is a 
most important right ; and although Daniel Coxe now 
disclaims it, he would then have thought its denial cru- 
el and unjust. 

Of all people the Americans are the last who ought 
to call in question the right of expatriation. They have 
derived infinite advantage from its exercise by others 
who have left Europe and setded here. It is denied by 
the constitution of no state^ nor of the United States. 

It is positively affirmed by die constitutions of some 
of the states, viz. Pennsylvania^ Kentticky and Vermont^ 
and by an act of assembly of l^rginia. 

The right is also asserted by tfte best writers on the 
laws of nature and nations. Fattely b. 1, c. 19, ♦ 218, 
223, 224, 225, &?c. 1 Wyciefort^ CVEmbassadeur et 
sesfonctionsj 117, 119. 

The same right is also asserted by otir own authors^ 
1 .yudge Wilson's worlds, 311 to 317. i Tucker'*s BL 
appendix^ 426, (in a note J id. VoL If part 2, appet> 
dixy 96. 

It is also recognized by our courts of justice. 3 Dd/. * 
153, Talbot ©. Janson. And the case of the Charm* 
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BeUy>t in the circiiit court of Pennayhania^ 26M 
1802,* 



It has also been recognized by our government who 
have received and accredited in pubUc characters from 
England^ many persons who resided in the United States^ 
at the time of the revolution, viz. Sir John Temple of 
Massachusetts^ Phineas Bond^ esq. of Pennsyhaniay 
T. W. Moore J esq. and CoL T. H. Barclay otNetv-Tori. 

In the commissions of all these persons, they are said 
to be of London^ or some other place in the English ter^ 
ritories. 

It has been also recognized by our legislature, who 
in their act of naturalization insist on persons coming 
from Europe renouncing their former sovereign. 

It is recognized by England where other nations are 
concerned* They formerly allowed naturalization in 
their colonies after seven years residence. They allow- 
ed it to officers serving four yesurs in the royal American 
regiments, and they now allow it to persons serving three 
years in their navy. 

Supposing then that Daniel Coxe possessed this right of 
ematnation, does it appear by the record that he exerci* 

If A^ did not, it b impossible that any person ever can* 

To prove that he did, his conduct durmg the war is ve- 
ry naturaL 

The offices he held at Philadelphia and New-Tor A she^v 
that he risked his life and fortune with the British. If he 
was not then a British subject it was because the act of 
NeW'Jersey of ^th October If 76 estopped him from that 
rig^t. Nothing on his part was waating. After the 
peace he removed with his family, and has remained. i\\ 
Englatid, openly avowing himself a Brkish subject ri-rr 
since. 

* S. C. in this courts aecantep. 
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But to be more particular* 

1. He has carried on trade and commerce as a Britiak^ 
not an alien merchant. On this head the British are ex- 
tremely jealous ; nqne but bona fide British subjects en« 
joy this privilege. No American poat-natus is allowed 
t3 hold a shin under the British navigation act ; nor to 
tride to the British colonies^ except under great restric- 
tkins ; nor to be exempt from alien dudes ; nor to hold 
East' India stock. . , 

2. He has been -^n^t^n^^ not only for his losses, but 
for his loyalty and attachment to the British government. 

3. He did in 1795, or afterwards, apply as a British sub- 
ject to the commissioners under the 6th article of the 
treaty ofl9th November^ 1794, and m his petition assert- 
ed that he then was^ and from his birth ever had been a 
subject of the king ojT Great-Britain^ under the allegiance 
of thi said king. 

T\ is *reaty agrees to make compensation on the part of 
the Untied States to British subjects \i(rho have lost their 
debts by legal impediments. 

Daniel Coxe might have returned to JSiew-^ersey vSter 
the peace and become a citizen by taking the oaths, &c. 
The attainder in Pennsylvania was no hindrance, for Ac 
xtreaty of peace protected him bom prosecution. 

Thirdly. Let us now examine whether the alienage of 
Daniel Cobce b attended with any particular circumstances 
enabling lum to take land by descent^ contrary to the gen- 
eral -principle of alienage. 

On the execution of the definitive treaty of peace, the 
United States and Great-Britain were separate^ indepen- 
dent governments. In that treat}' bug^t to have been in* 
serted any stipulatii>n which the two nations wished to 
make touf^hing the right of property to be held by indivi- 
duals. And Uiey have made some stipulations touc hing 
debts^ and propem both real and personal^^but they were 
all confined to the scciu-ity oi property then held. 
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With reg^d to lands there was to be no re9tiiuthn / 
but Congress were to recommend restitution vrithout con- 
dition. Ist. To real BritUh subjecU. Sd. To persons 
resident in ^stricts Ii^ by the king, and who had not 
borne arms against the United States. As to all odier 
pei%ons, they were allowed to go to the United States and 
renumi 12 months to endeavour to get back their proper- 
ty, and Congress were to rcfiommend restitution^ they 
pqring the possessor^ the bona fide cost. There were to 
be no future amfiscations^ nor was my persoQ to sitSer 
any future loss or damage^ in his person, liberty or pro- 
perty. 

By die treaty of irM, British sutnecU who then held 
lands in the United States^ wi-re, so far as regarded stich 
tands^ not to be considered as aliens ; but thetfj their heirs 
and assigns, were permitted to hold, €njoy and dispose 
of the sarnie, in like manner is if they were native^* 



The. general principle, that aliens cannot hold lands, 
has been adopted by fferw^Jersey : but by an act of as- 
sembly of 14th November, 1785, they have made ah ex- 
ception in favour of mortgagees* 

But it is objected that the constitution 6f Nera^Jersey, 
having adopted the common law of J^n^&ni^, has adopted' 
also uie doctrine of antenoA. 

The adoption of the common law was to secure the lib- 
erty and property of the citizens kANcw^ Jersey, without • 
regard to foreign nations, and not with a view of enabling 
British subjects to hold lands in that state*. It was not 
me«it to adopt those parts which were inconvenient, or 
inconsistent with our situation— -siurh as that the king can 
do tK> wrbng— ^r^^no/ and perpetual allegiance, &r« 
Besides, the constitution of Nc^o-Jersey expressly ex*- 
cepts such parts as are inconsistent with the rights and pri- 
vileie^. contained in that charter. 

Now that charter is -at variance with the prbciple of 
antenati, which is founded on the basis that natural allc 
glance cannot be shaken off; whereas the constitution of 
NeW'Jersey declares th^t protection and allegiante are re- 
ciprocaU 

o o 
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lOTt^AfHB This doctririe of antenati is founded on Cahin^s awe^ 
q^^B's Y which was determined 6 ^ac* !• when Uie ideas of the 
SEE. royal prerogative were extravagant and absurd* The au- 
thority of that case is much shaken by the many absurdi- 
ties it contains. Some of its principles are ridiculous, 
some contrary to the present law of Englaiid^ and some 
contrary to our own constitutions* As instances of the 
ridicuiouSy may be cited his 4tA union^ which is of the three 
lions of England and that of Scotland quartered m one 
escutchton— that Moses was the first r^r^rf^-— ihav all 
infidels are deMs and perpetual enemies of christians One 
of the doctrines contrary to the present law of England is, 
that natural allegiance cannot be altered by the law or con- 
stitution of man, but is something celestiat-wAf^rr^fvt- 
no. Witness the English revolution of 1688* The same 
doctrine is also contrary to our constitutions. Witness 
our own revolution ; — ^ihe preamble to the constitution of 
New-yersey ; — 4uid the naturalization law which requires 
ssi o9iiki oi abjuration* 

Woodeson^ voh 1, lect. 14, p..Z^%, says, ^^ when the 
^^ king by treaty^ ratified by act of parliament, cedes a 
^ country to another state, die inhabitants, though born 
^^ under his protection^ become t^ectuaUy aliens^ or liable 
*^ to the disabilities of alienage m respect to their future 
^^concerns with this country ; and similar to this I take 
^^ to be the condition of the revolted Americans^ since the 
^^ recognition ojT their independent commonwealth." 

An alien may take hy purchase or devise^ but not by 
decent; and this is the case even with a denizen. 
Faughan27^^ Craw- v. Ramsay. 

What is the situation of the people of Louisiana f 
They have been transferred from England to Spain^^ 
from Spain to /*ranc^-^nd fit>m France to the United 
:Staies^i-'^Towhova..do they owe allegiance i 

Tlie inciqiacity of aliens to hold lands is founded in 
public good and convenience. By suffering them to bold 
hmds, the revenues will be transferred to strangers ; po- 
pulation is. prevented— and the state is deprived of the 
personal services of the landholders. 
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Bat it 18 8aid we should act upon' principles of reci" 
procity. That the British allow us to hold lands in £/i^ 
gland upon the principles of curtesy^ If their decisions 
nav6 proceeded upon those princi^es, it is no reason 
why we should allow the British to hold lands here. It 
may be thtir policy to maintain the principle^ but it is 
not ours* They had fifteen millions of inhabitants, we 
h li only three. It was their interest to secure their 
claims on this country by mortgages and purchases of 
lands* But our courts cannot decide upon such princi- 
ples. But if their decisions are founded in kcw^ there 
was no use in the stipulation of the treaty respecting the 
right to hold lands. It is only by admitting that the in- 
habitants of the two countries were aliens to each other, 
that any eifect can be eiven to the treaty. 

The principle of natural allegiance does not apply as 
to this country. No antenatua ever owed natural alle- 
giance to the United States. • There can be but one na- 
tural allegiance, and that was dUe to the king of Greats 
Britain. American antenati theref6re may hold lands 
in England^ because they were bom under the allegiance 
of the king of England; but English atUenati c^liiiot hold^ 
lands in America^ because they were not bom under the. 
allegiance of the United States* 

-It i^ said in Tucker^s Blackstone^ vol. 2, appendix^ 
note C. p 54, that after the declaration of independence, 
according to the principles of the laws of England^ -which 
we still retained^ the natives of both countries, b6ra .^c*- 
f'ire the separation, retained all the rights of birth, i. e^ 
of inheriting lands, &c. yet the preamble of the Virgin* 
ia act concerning escheats^ £s?c. passed May 1779, 2 
Tuck. Bl. append, p. 54, asserts that on the separatiotk 
of the United States from the British empire, the inha- 
bitants of the other parts of the empire became aliens 
and enemies to the said states, and as such incapable of- 
holding the real or personal property which they had be* 
fore acquired in the United States. 

We say then upon the whole, 1st. That Daniel Coxe 
was always a subject of the king of Great-Britain^ and 
never was a subject or citizen of the state oi New^Jer* 
sey ; and, 2dly, that if he was hy force a subject of 
N€V>*Jersey^ he had a right, when that force ceased to 
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M*ltyAtirL operate, %o rehirn to his natural allegiance, and shake 
a^^' » ,^ oflF the compubory allegiance "which had been forced up* 
g,B. on him by the state of Netv^Jeraey^ and which he al- 
ways refused to acknowledge— -and that he has done so. 
And lastly, that whether he was always an alien as to 
the state of New^Jersey^ or whether he is to be consid- 
ered as an expatriated citizen, he is still an alien, and 
therefore incapable of taking lands by descent* 

Paterson^ % Suppose he expatriated himself since 
the peace, wnat is the consequence ? Does he thereby 
become a complete aHen, so as not to be capable of tak- 
ing lands by descent afterwards ? 

W. Tilghmaiu So I contend* 

Rawle^ contra. The tide of John Rodmcen Coxe is 
good, unless JDaniel Coxe his father, was disabled to take 
hy ^descent from hia aunt Rebecca Coxe*' 

But he was incapable of taking uidess, 

I* He waft an <ifi«n ; or 

2. Attaunted of treason* 

Tlie latter is not found 1^ the jury. He was, therefore, 
not attainted, nor incapable by reason of any crime. 

That he was not an alien, I shall endeavour to demon- 
etrate* 

1. Every inhabitant of a state became, at the dedara* 
tion of independence, a citizen of such state; so far s(t 
least as related to the right of holding real estate^ . 

2* He thereby owed allegiance to such stiCte, and ac- 
quired <^apacity to take and ndld lands in it* 

3. Of this allegiance he could not divest himself* Of 
this capacity he cannot be deprived^ except in the course 
of punishment for crimes* 

If^aQeg^ance be cdnsidered as a contract, which requires 
the consent of both parties to make, it cannot be dissolv* 
ed but by the consent of both. 
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!• The £rst position is laid down in a qualified manner, M'lLVAf va 
because, it is. unnecessary to take^.a widar scope than the ^ 7' r 
.nature of the- question requires^ It is i!nnece8sary ID con- ^ 3^a. "* 
sider the entire doctrine of allegiance, .and its incident, 
treason* 

The fullest extent to which I shall press this first posi- 
tion, is, that prior to the declaration of independence we 
were all British subjects, and as such had the capacity to 
take and hold lands throughout the British empire, lliat 
the renunciation of allegiance, the change of government, 
did not divest of that right, even those individuals who 
in no %hsLffi' recognized or adhered to the new government* 
1. Because it was not implied from the nature of the 
revolutbnii and 2,. because it was necessary to its safety 
or stsccessm 

In the formation of a new government or society, the 
acts of the majority (what RtUherford^ Vol. 2,/^ 18, calls 
ihe natural majority^ J bind the whole. 

The members comprising the major part^ are citizens 
by cAofCf^^i^The minority by force. It did not authorise 
the majority, to seize the property of the minority^ 
They were all members of the new state. 

But by the opposite argument, the.immeiiiate effect of 
the. revolution was, to commit the grossest, injustice oA 
the minority ; to deprive them of their. possessions be- 
cause they differed in opinion : to render them aliens^ and 
divest them of their Icmds. 

Such intentions were not declared. 

The independence of America was a national act. 
The avowed object was to throw off the power of a dis- 
tant country ; to destroy the political subjection ; to ele- 
vate ourselves fix)m a provincial^ to an eqtml state in the 
great conununity of nations. 

It was therefore a political revolution,' involving in the 
change all the inhabitants of ilm^rica; rendering them 
all members of the new society-^^^itizens of the new 
states. 
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The declaration of independence was not an unani^ 
mous act. It was the act ox the maJOTity. But the gen- 
oral sentiment of die day, was that it bound the minority. 
They were all equally considered as citizens of the United 
States. This principle was never questioned. The mi- 
nority were never considered as aliens. Hence the penal 
laws of that time made by the states, consider some of 
that minority as traitors. 

Such intentions were not implied. 

The people of the colonies were, absolved from aOe* 
giance to the British crawru The political connection 
between the peopk of America and the state of Great 
Britain was dissolved ; and in the language of the deda- 
ration of independence, the right ^ to levy war, con-* 
dude peaqs, contract alliances, establish commerce, and 
do all other acts which independent states ma^ of right 
do," was solemnly asserted; and publicly, established. 

To this distmguished act in the history of man, the 
assent of the people was essential. That assent was im- 
plied from the assent of the majority. The assent of 
the people, could only be known by the asstnt of the 
states.' Not a state. dissented. 

. Nevh-Jersey was first. Her independent form of go* 
vemment, was adopted on the 2^ o/* Juhf 177 Cu But the 
division of the people who composed the states^ and the 
disfranchisement of any part of them, wcrre not necessary 
consequences of that assent. Every iilhahitant continued 
a member of the society. Every inhabitant, thtirefore, 
continued to retain bis property, whether real or personaL 

But imch individual state had to form its own govern- 
ment, and establish its own rules. We must, therefore^ 
aedc for th6se roles in the Constitution of New-Jersey. 

'Xlie 1st, 2d, and 3d artides organize the lej^ature, 
(which by die 7th, is to choose the governor,) the .4th and 
lath, expressly vest the power of dioosing officers in the 
inhabitants^ who have residedin the county for 12 months^ 
and who have prq;>erty to a certain value. Thus the m- 
liabitants without distmction, are msAt members of the 
society^ citizens of the sute* Being citizens, all the 
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.Tights of acpnrtng and enjoyinff property, attached to MIi^vaiv^ 

them* ■ ▼• 

Cozi*t Lbs« 

But Daniel Coxe was then an inhabitant. Will it be ***' 
denied that ht then was a member of the sodety? that 
he.could then holdlands? 

The legislature of New^Jerney^ assembled on the 27th 
of . AugiMt^ 1 776, and on the 4th of Ocr^^^r, passed a law 
which must remove all doubt on this part of the subject* 
Every person *^ abfding^^ within the state, and deriving 
protection from ito laws, is declared to qwe aUegiance 
to it, and to be a member of it. 

But every man who abode within the state, received 
protection iron its laws. It is found by the special 
verdicti that Daniel Coxe did at that time aKde within 
the state ; he therefore owed allegiance to it, and was a 
member of it. 

The inquisitions found by the jury, were founded on 
two acts of assembly of New^Jereey. By those acts it 
will appear, that the objects of such proceedings were, 
and only could be, persons owing allegiance to the state. 
The act of 5th June 1777. (Wiboife Edition of New^ 
yereey Imos^ appendix p. 5, J offers a pardon to ^* such 
^ subjects"' of tne state, as had been seduced from their 
allegtance to it, and had joined the enemy t i^d enacts 
that if they^id not return by the first of August^ their 

Cr^oiia/ estate should be forieited, and that if perisha* 
e, or likely to fall into the hands of the enemy, it 
should be sold. The alienation of it by such persons, 
was declared to be void. But it did not forfeit the reed 
estate. 

This law speaks of their remm/n^ to their allegiante, 
not tisaUen enemies^ hvLt 9B OjfemCng eubjeeta. 

The first of the two oaths, required by that act, is in 
these words. ** I A. B. do sincerely profess and swear, 
*' that I do not hold myself bound to bear allegiance 
*< to the King of Great Britain. So help me God.** — 
The second oath is ** I A. B. ^o sincerely profess and 
^ swear, that I do and will bear time fsuth and allegiance 
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^ to the government estabUshed in this state, under the 
^ authority of the people. So help me God." 

The effect of taking these oaths was a pardon^ and 
restoration to the rights of a subject ; not a naturaliza* 
tion as^^w subjects, but restoration ^^ td aUthc rights of 
other the good subjects of this state. "^ 

The subsequent acts, prescribing the form of inquest, 
&c» refer to. this act, and are founded upon the delin* 
quency or treason of the offenders. 

Many of the objects, of that law, having failed to 
avail themselves of its offered clemencir, the act of 1 8th 
of if^riV 1778, was passed. fWihon^s Laws of New^ 
Jersey^ p* 4S*J This law was founded on the last, and 
expressly refers to it. By this act the real and person- 
al estates of such persons, are to be taken into posses- 
sion ; the personal to be sold, and the real to be rented 
out. 

The preamble is in these words : 

^ Whereas many of the offenders mentioned and de- 
^ scrii)ed in an act of free and general pardon, and bx 
^ other purposes therein mentioned, have neglected to a- 
^ vail themselves of the benefit thereof. Tl^refore be it 
** enacted,** &c 

Thenext act of assembly is that of 11th December^ 1776. 
By diis act the estates of sudi ^^ fugitives and offenders" 
as are in the other acts described, are forfeited. 

The first section relates to sttch fugitives and offenders, 
i. e. to inhabitants owing allegiance^ &c. 

The second section that every inhabitant of the state, 
who between the 19th of Aprils 177 Sj and the 4th of Oc- 
tober^ 1776, joined the enemy's army, or took refiige, or 
continued wiui them, or endeavoured to aid them by 
counsel or otherwise, and hath not since returned and be- 
come a subject in allegiance to the present government, 
by taking the oatlis, &c. of allegiance, b decbred guilty 
of high treason* - 
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This, however, does not reach the case of 2)anfV/Cb;ir^, 
who did not join the British army until the year 1777. 

By the third section every person, not an inhabitant of 
thb state, but of some other of the United States^ seized 
of real estate, who since the 19th of Afirilj 1775, aid- 
ed or assisted, &c. as before stated, is declared ^ilty of 
high treason against the sute of New-Jersey. 

In both cases an inquisition finding the facts is declared 
to amount tor a forfeiture of the offender's real and person^ 
al estate ; and in -both cases it is declared that such cpnyiq- 
tion shall not in any instance affect xht person of any such 
offender. 

It is therefore oidy and uniforuily in respect to aUegi- 
ance^ to a breach of the duties of a citizen^ to the state 
of NeW'Jersey or other of the United States , that the real 
estates are forfeited ; and no, author itiy can be collected 
from any of the laws, to proceed against real estate held 
by an alien ; at least it is obvious that no such proceedings 
as are directed by thdse laws could be supported against an 
alien, merely as such. 

2. That as a recognized inhabitant^ as a member of the 
chil society f and a person owing (and permanently owing) 
allep;iance to the state, he could hold land<^ Ka^ithin it, is a 
position too plain to be disputed. 

The rule of the common law is that all persons may 
hold lands, except aliens. 1 Bl. Com. 371.— ^2£/. Cbm. 
249. Bill Daniel Coxe wsis not an alien. Daniel Coxe^ 
therefore, m2cy hold lands. 

These two positions are supported by the collateral ef^ 
feet of the treaty of 1783. The fith article reco^izes 
the capacity of all persons, who have been the subject of 
judicial proceedings^ to hold lands. Congress are to re- 
commend to the legblatures of the several states, to pass 
laws authorising those persons who had adhered to the 
British cause to return to America^ and there remain for 
12 months, to obtain restitution ,oi their estates. 

In each case, therefore, the right to receive^ and with 
it the right td retain and hold lands, are recognized \ for 
* pp 
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irabTAxn it would be absutd to 8«ipiK>8e that he who is to receive it 
^- /• - by virtue of the treaty, is immediately afterwards to have 
^^ it wrested from him, as an alien* 

On the subject of restitution, Congress were only to 
recommend, but on another, the treaty is peremptory.**-^ 
By the 6th article there were to be no mture confiscaticms. 
As a part of the former proceedmgs, or connected widi 
th^m,'the treaty removes that obstade to the^plaintitf 's re* 
covery ; for the inquisition coviid only operate on what 
Daniel Coxe was then seized of or entitled to. 

It is contended by the opposite counsel that Ae treaty 
authorises to hold only such lahds as could be r fetor ed^ 
not to hold new acquisitions. 

But if our own laws could recognize a person as- a citi- 
zen in part, and an alien in part, yet the 6th article g^ves 
them the right to hold new acqubitions as well as to retain 
what they held before. But the effect of the 9th arddeof 
the treaty of 1794, is still moreettekisive. It goes to ex- 
clude escheats pro defectu sanguinis. Neither they, ncr 
their heirs, or assigns shali *^ considered as aliens. If 
Rebecca Coxe had been a British subject, the plaintiff be- 
low could have dsdmed under her by virtue ot the trea^. 
Shall he tiot then inherit because she was a dtizen of 
the United States f By the treaty of 1783, antenati could 
' retain lands in both countries. That of 1794 provides 
also iotpostnati. Antenati may not onty hold, but pass 
lands to postnati. 

3. The third position embraces two divisions. 

1. Allegiance. 

2. Capadty to hold and transmit laws. 

1. Daniel Coxe could not by his oxmt act get rid of the 
allegiance he owed to New^Jersey* 

2. He could not, except in the case of punishment 
for crimes, be deprived of his capacity to hold. 

This-pointmu^t be carried stiS further ; and it may be 
contended that if he had expressly endeaooured to dSvest 
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huMt^oi ncii^tckyto takeaiidhoUIfliid^3retAf« A^fr#, 
bemg dtiscQiofthe United Staie^^ mig^cUrai under htnu 
But this 18 nbtnow iiecessaiy. It is sufficient to their 
that as he deities any disclaimer of his-capadtf^so he can- 
not, by the inte|*ested views of his prjesent opponents^ be 
dq^vedofit; fortheom>09ition b not now made bjr the 
«Me, but by private individuab who ^deavour to bbt 
him out of Imd existqice that thejr may double their por- 
tion of the inheritance. 

It it a princi^ of the common law /which hw is ex- 
pressly adopted by the 22d section of Uie consdtutidn of 
Htw^yergey) that no man can put of* his allegiance*'^ 
Jffakj H. P. C. 68. 1 BL Com. 369. roreter'a cr.lawj 59. 
JPJbonakPe case. 

It is true tbLt jB£n:iir^0iir.q>eak8 of diataUegrancewhidi 
is coeval with birth ; distinguishing it from heal allegiance, 
arising from temporary reeidence. 

ButdieaUe^anceduefromD^mif/Cbjcewasnotof the 
laUer)axiA% it did not arise and terminate with his feri^ 
dence in New^yereey* It q>tung from his inhalntancy in 
HeW'Jeran/y when it created itself a state ; from hb be- 
ing then^ in common with all around him, a subject of the 
king; 'from the change which those around him, in the 
course of successful resistance* made in the form of their 
political sode^, by acts in whidi the majority must com- 
pel the acquiescence of the smaller number. That the 
minori^ were bound by the acts of the majority, was de- 
cided by Ch. J. EOaworth in the circuit co^irt in Jforih^ 
CkroUnOj mihtcBMeot JSTanukony. £€bn* 

Birth is but evidence of allegianq^ At the time c^ a 
revolution residence is equally evidence of allegiance to 
the new government. Indeed it is stronger if the person 
be of mature age. It may at least b^ considered as a. new 
birth. 

It was ft^uro/ allegiance ; as society is natural to man, 
and allegiance is itattira/ to socie^. 

But witlK>ut playing on the word, it may be character- 
ized as /rrmm^f allegiance; the opjKMUte of temporary.. 
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It 18 said that he never was to be considered as a citK^n 
of Ncw^Jersey^ or if he was, that he expatriated hiniseK 

1. That like Chapman: he made his election before anjr 
new government was formed, and on the dissolution of the 
old on^ ; and therefore never was a>ti4;Vrf of the state of 
New-Jersey. But the distinction between ^esetwo cases 
will be wide and glaring. 

Chapman left Pennsukcatia the 26th of December y 1776 r 
Coxe not till Septemier^ %777. Chapman Was acquitted 
because he had left the state before the 11th of February ^ 
1777 y on which day the laws of the then late province 
were to' be revived, according to an act passed on the 28di 
of January y 1777 j and on which day the act passed de- 
claring what should be treason, and that all persons now 
*^ inhabiting, &c. within thc^ limits of the state of Penn^ 
" Hfhania^ do owe allegiance," &c« It was therefore de-» 
clared that he was not a subject at die time of his quitting 
the state of Pennsylvania ; and the attorney 'general hav- 
ing averred that he was a subject and inhabitant of the 
commonwealth, it was held that the issue was not main- 
tained pn his part. If ChapmanhatA. resided in the state 
on the 11/A of February^. 1777, he would on the very 
priaciplesof his own defence, have been been liable to 
mdictment. 

But Coxe was an inhabitant of the state of New^ Jersey 
or -he Ath of October ^ 1776, when a declaratory law^ sim- 
ilar to that of Pennsylvania was passed* After which it 
was too late for him to attempt to change sides. He was 
then fixed- as a subject, and liable to indictment for trea-- 
son. Being thus, on the one hand, subject to the penal- 
ties resukmg fronl his civil relation to the commonwesdth, 
he is, on the otiiei^, entitled by natural and equal justice to 
the benefits of that relation. 

\W. Tilghman Sidmitted that by the law of New-Jer* 
sey^ Daniel Coxe was to be.cunsidered as a subject of JVipWr 
Jersey by force ; and thai the «tate had a right to make 
such a law. He had argvied only ipon the general ground, 
independent of the law qt Neiv-Jersey.] 

. Rawle. It is admitted then that he could not make his 
eleaion until the peace of 1783. It ras the first time he 
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ever beard that after an arduous conflict'' has successfully MIlvaik^ 
terminated by means of the energy and exertions of a ma* eoxs't Lbs- 
jority of the people, each individual of the minority had . seb. 
arig^tof electionivhich should look back and give a new 
aspect to his conduct throjugh the period of the struggle. 

\W. Tilghman stated that he did not contend for such an 
election, but that all the citizens of the United States^ 
after the peace of 1783, had a right oi expatriation^ and 
Daniel Coxe among the rest,] 

Rawh, Let us then consider this supposed ex f atria • 
tion^ this imas;inary dereliction of his country and his 
rights, this ahjuration not only of allegiance, but capacity 
to inherit^ which is to operate against him as a political 
estappeli or like the ancient confession of villenagc^ is to 
deprive him at once of all power to take by descent or 
purchase* 

It is perhaps a suiTicient answer to say that expatriation 
is a fact whicn ought to ht found. 

Our opponents have piled together a confused and shape- 
less mass of evidence, on which this court cannot act,— 
Since even if expatriation had been allowed by the consti- 
tution or laws of New-Jersey^ all the different facts put 
together would not amount to the technical fact of expatri- 
ation ; and since if expatriation be not allowed, they are 
of no more importance^ than findmg whether Mr, Coxe 
wore a blue coat or a brown one. 

The circumstance most relied upon to prove Daniel 
Coxe'^s expatriation^ is his carrjong on commerce as a 
British subject. In this respect there has been a liberal 
construction of the rights of citizens of the United States 
m the British courts, even as to their navigation act,— 
They have, for the purposes of commerce, held that a 
person might be a British subject as to his duty of allegi- 
ance, and a citizen of the United States as to his commer- 
cial character; Thus in the case of Marry at v. Wilson^ 1 
J3o«, and PuL 430, 444, it was held that ^^ both characters 
may stand together," and 30 in all cases so far as there are 
no conflicting duties, a man may be a subject of many 
different governments, and may enjoy the benefits conferre4 
upon him by all. The right of Daniel Coxe to hold land 
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If Iltak n ia New-Jersey doe« not confli^ with mj dtttjr whicb bo 
CvEMTt L«t« ^^^ ^ ^ British subject*. Hm becoming*' a subject of 
ChreauBritain thereferet as to purposes of commerce, k 
not evidence that he had jrenounced his n^oXA as a ddzcn 
or subject of Jfew-Jersey* Nor does it follow, because 
he b a British subject that he is not also an American 
citizen. 1 BL Com. 369, 376—3 DaiL 169, Talbot v. 
Jansoru 

What then is expatriation 9 It is said to be an opera* 
tion by which 9l citizen is ^ade an alierU Audit is con- 
tended that altlu>ug^ Darnel Cffxe was once a citizen of 
Netv-yersey^^ it was against hb will, and that the moment 
he had it in his power by the peace to throw off that charac- 
ter, he did it, and by becommg a subject of the king of 
Great-Britain^ he became an sUen to NeW'JerseUy and 
therefore not capable of taking lands' by descent, m that 
stat^ 

Many of the writers upon this subject have confound- 
ed expatriatioxi with emigration ; and hence has residted 
Sat confusion. But the ideas ve very different and 
tinct^ 

Expatriation is a matter of mumci/o/ regulation. 

Emigration \a of right. It cannot be restrained with- 
out injustice and even violence. Expatriation cannot be 
effected without /^/Iec coi»ntf. 

Expatriation dissolves the original obligation of the 
citizen. 

J&mfjTotion only suspends its activity. 

Expatriation incapacitates ^m taking lands in fiiUirQ. 

Emigration retms diat capacity. 

Expatriation l-enders the future issue aliens. Emigru* 
tion does not impsur the right to be received as citizenst 

^ Expatriation is an inconvenient dfid i^fleadble depriva* 
tion. 



Digitized by 



Google 



FEBRUARY, 1804. 303 

EmifraAm destroyB no right9^ but fisidlitates the com- 
^tierce and improvement of man* 

Hence in no states, not depressed by the severest des- 
potism, is emigraiion prevented. In very few is exfa* 
triaHon even known. 

Of the 17 United States^ one only (Virginia) has re- 
cognized or provided for it by law. In the constitutions^ 
of the other states, which have been cited, it is the riffht 
of emigration only which is protected, and not a word is 
said Qt expatriation* In the laws of Great'Britain there 
is no such term, or idea, as expatriation. It is altogether 
unknown. 

As soon as a man has expatriated himfelf, his lands 
would escheat, and he would be divested of all the rights 
of a citizen. There has been yet no case in practice 
where the lands of an expatriated citizen have been es- ' 
cheated. 

It is inconsistent with the nature of expatriation, that ^ 
the party be permitted to retire firom die community for 
purposes hostile to its welfare. No citizen can expatri- 
ate himself for the purpose of committing an aa wluch 
would be treason J without sudi expatriation. 

There ought also to be some municipal regulation de- 
fining the evidence and the' mode, and deckoing the as- 
sent of the government. 3 Dal. 133, Talbot v. Jamon* 

It Daniel Coxe had set up tMs defence on an indictment 
^r ^rrotfon, it would not have availed him. 

If then his liabilities,^ on the one hand, and his rights 
on the other remained in full force at the time of his de- 
parture ; if he took with him the capacity ^ as well as the 
responsitjli^ of a citizen ; are the subsequent events of 
his life to act retrospectively on his departure, and tear a- 
sunder the ties which bound him in 1777 i 

If such an effect can arise from these causes, the ^ 
ammo, the intention, ought to have been found, especial^ 
ly as it is a recognized principle that a man may owe al- 
legiance to two countries at the same time, and therefore 
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M'Uv&^MB may lawfully have the mtention of owing alleg^ce to bodi 
Great'Britain and New-Jersey* The court cannot de- 
cide that it was with intent to expatriate* 7 Co^Cahinh^ 
case^ 27, fa andb*J, 2 Tucier^s Blackstdne^ appendix^ 53. 
Ktrby^s. Reports of cases Sup* Courts Connecticut^ p. 40r« 
Apthorpv..Backtis. 

The counsel for th^ plaintiiF in error have divided their 
case into three questiops, according to three periods of 
time, in the soluuon of which they have employed much 
ingenuity*. 

1. From the begiiUiingofthe revolutibn to the peace 
of 1783. 

This period seenis to be nearly conceded ; at least it is 
admitted that the state had a right to comp^ the inhabi- 
tants to become members of the new state or socie^. It 
seems to be admitted also that there is a sufficient nndmg 
of his residence in New-Jersetj till 1777, to bring him 
within all the laws of that state. The test laws of 1778 
could not have influenced his departure in 1777 ; nor did 
they give him any rig^t to dissolve the connection ; be- 
cause the penalties imposed were the consequences of po- 
litical offence ; the punishment of treasonable flight. -And 
to suppose that a man, by staying away, to avoid the pun- 
ishment of the law, had a right to dissolve the obligations 
of the citizen, is to lay down a principle tending to shelter 
every fugitive from justice. 

It may be noticed that incapacity to hold lands is 'not 
among the penalties annexed to his disaffection. There 
are two legislative declarations :-^l. By making him a 
citizen and thereby giving him the capacity. 2. By im- 
posing other penalties on the offence, but reserving this 
capacity. * 

It has been said that the object of the New-Jersey 
laws was merely fiscaL But the citizenship of Darnel 
Coxe does not depend on the inquisition, but on the act 
of 1776 J /. e. he would have been a.citizen by virtue of 
diat law, although no Jinquest had beep taken against 
hira. 
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It has «l80 been said that, the act of 1778 includes MatvAxm 
Aose who had offended against other states, and had coxb's Lbs- 
never been inhabitants oi New^yentey^ and therefore the tc b. 
legislature did not mean to compel them to become citi- 
zens. The answer to this objection is found m the case 
of Ceanp v. Lockwood^ 1 DalU 393, in which the oifence 
was decided to be an oift-nce not only against the parti« 
cular state, but against all the states* 

2. The 2d period is from the peace to the time of 
the descent cast in 1802* And it is contended that in 
1783 Coxe had a right to make his election and choose 
his country. 

But this position is attempted to be supported on a 
£edse basis. No such right is mentioned in thie treaty^ 
On the contrary the 5th and 6th articles manifest a mu- 
tual understanding that the loyalists were to return home^ 
to obtain restitution of their estates, intimating plainly 
that if they could obtun restitution they would be enti<» 
UtAtohold, 

3* The provision of the treaty, ^^that there shaH be 
no future confiscations,*' settles the point of a capaciUr 
to take at present, and not in future. It was the uni* 
versal understanding that a sale after the treaty, of pro- 
perty before confiscated, was no breach of the treaty. 
How then can there be a future confiscation but in con- 
sequence of a future taking I And he who can take in 
future is not an alien. 

Darnel Coxe^ who ought to know the quo animo of all 
die acts charged against him, declares by his counsel, 
that He never meant to give up his capacity to take and 
hold lands by descent or purchase : and his counsel de- 
dare diat if such was his intention, he could not do it. 
These are two distinct propositions, both of which must 
be established by our opponents. They must prove not 
only the will but the power. 

But it is said to be a hardship to deny the right of 
ei^atriadon. 
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The observations made upon this point apply onljr to 
emgr^tiorij and the right to emigrate is not denied* 

But when a man turns his arms agiunst his native 
country and ungratefully endeavours to destroy the hand 
"which fostered and fed him, the arm of justice, though 
severe, is not misdirected. 

And if in the decline of life he wishes to return to the 
bosom of his surviving friends, and be buried in the 
tomb of his ancestors, is he to be received only as aa 
a£<n apd an ot//cajr^— -as a modern citizen of the world— 
a detached, rotatory, irresponsible and useless being? . 

Inconsistency runs through the whole of the argument 
for the plainti£F in error* The counsel contend for the 
rigid doctrine, peculiar to fetuial tenures^ that an alien 
cannot hold land, and yet discard the more rational con* 
comitant feudal, principle, which has been engrafted in* 
to the comr on law, that nemo potest exuere fatriatm. 

The authorities which have been cited do not support 
the principles contended for by the plaintiff's counsel. 

All die American constitutions which have been re* 
ferred to, speak only of epiigration. Virginia alone has 

Erovided by law for the case of expatriation i but that 
iw cannot affect lands in Nexit^ Jersey. 

Vattel speaks only of emigration. 

Judge Wilson uses only the same expression, and 
gives his opinion of what the law ought to be, not what 
it is* It is said too that he decided a case in Virginia^ 
of a claim under Lord Fairfax^ upon principles contra- 
ry to those contended for by our opponents*^ So in the 
case of Apthorp v* Bacius^ Kirby*s Reports 407, the 



* Washington J. said that there was an appeal in that case to the 
sCiprane court, which was not dwadcd, the state of Virpmm haxva^ cam- 
promised the cause. 
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plaintiff ww ft BritUh subject before die revolution, MIltaiitb 
and yet recovered the land in the year 1 788.t Coxes Lxt^ 

WtfcAeforty reasons upon general principles, on the 
subject of expatriation ; but expresdy recognizes the 
law to be otherwise in England. 

t Thif CMe WM decided hy^bit Sapieme Court of Coivmtiatf , befoiti 
Sichard Lam, Ck. J. Oliver Elrwtrth, ^oger Shermm, •aA WilU<m. 
Pitkin, Justioeiy and was aa foUow* * 

An eatete was mortgaged by Fiteh toSuphen Afithoif^ then of Bri^fi 
in Ei^^Umdp wiio <£ed Januwy Itt, 1773, leaving the pUintUf hia only 
heir. It was moved in arrest of judgment, that it appears by the de- 
claration that the pbintiff is an alien, and therefore, cannot by law, hold 
sny real estate. 

^ the Court, 

A state may exclude ydiena from acquiring property within it of uiy 
lund, aa its safety or pohcy may direct ; as England has done with regard 
to rod property, saving, that in favour of commerce,, alien merchants 
nay hold leases of houses and atorcs, and may, for reoovoy of their debtou 
dtend landa, and liold them, and iqxm MMtfer have an aasise. J>jtr2.A 
£ae. Ah. 84. But it would be against right that a division of a state or 
kingdom, ahoiild work a forfeiture o^ {troperty previously acquired under 
itafaiws,sndtfaat by ita own citizens; whid) is the case here. 

The pbtntiff's title to tiie land accrued iHiile she was not an allien, nor 
could ahe be affected by the disability of an alien, but waa as much a dti- 
aenof thenow state of Connectieiat as any person at present within it, 
ana her descent was cast under, its laws. 

HertiHe is sIm secured by'die treaty of peaee^ which stipulates tfiat 
there shall be no furdierfoneitnrea or conftscations on account of the 
war, upon either side. The subsequent statute of this state, declaring 
aliens incapable of purchasing or holding lands in this state, does no^ 
afTect the fdaintiff *s title, otherwise than bv recognizing and enforcing it, 
for it hatha proviso that "the act ahaU not bet construed to wi^ a 
** fotifoiture of any lands, which belonged to any subjects of the king of 
'* Great Britain before tlie late war, or to prevent proprietors of sucli 
*' lands, from sdBng and disposing of the same to any inhabitant of any 
** of the United Statee.** It is not indeed expressly s^id, that the propn- 
etors of such landa may maintain actions for thepossessiim of than, but 
this is clearly implied ; for landa without the possession are of no use; 
and whenever the law gives or admits a right, it g^ves or admita also 
every thinr incident hereto, aa necessary to the enjoyment and exercise 
of that right ; and besides, they cannot sdltheir landi till they first get pos- 
session of them ; for all salea of land in thia state, whereof die grantor is 
dispossessed, except to the person in possession, are, by eipress statute, 
void : so that the plaintifT is not bsn^ of her title, (*r ri|fht of actioiv. 
cither at common law or bv statute 
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M^LVAXKv In the case of Talbot &f Janson^ the court was of opin« 
CoxB*r Lst. '^°» **^ the right could not be exercised i^thout an act 
9VE of the legislature. 

The case of the Charming Betsys in this court at the 
last term, did not decide the present question. For the 

Suestion now is, whether, by becoming a subject of ano« 
ler sovereign, he is to all intents and purposes an alien. 

Woodespn^ probably means only postnati of America^ 
if he had any clear idea at all upon the subject. 

February IB. Stockton on the same side. 

There is but a single objection to the title of the lessor of 
the plaintiff, which Is that D. C. under whom he claims, Wias, 
before and at the time of the descent and conveYanre, an 
alien^ and therefore could neither receive nor transmit any 
estate in the premises in question. — ^This I shall deny : Ist. 
Because D.^C. was bom under the same ligeance with the 
pther subjects of N. Jersey. 2dly. Because the leg^la- 
ture of if. Jersey^ after the organization of their indepen- 
dent f^ovemment in the exercise of constitutional powers^ 
derived from the people, by statute declared him a sub- 
ject of the new government ; exacted from him the duty 
and submission of a subject, and pimished him for a 
breach of his allegiance— -but never deprived him of his 
capacity to inherit real estate. Jdly. Being thus once a 
subject of N. Jersey J by the constitution and law of that 
state it was not in his power to make himself an idien,; 
and if it liad been in his power he did not exercise the 
-right. 

1. Lit. sec. 198, defines an alien to be ^< one bom out of 
the ligeance of the king,'' and he adds, ^^ if he sues an 
action real, the tenant may say that that he was born in a 
country out of the king's ligeance." This is the universal 
form of pleading alienage. The defendant must shew that 
the plaintiff w«5 born out ofthekmg^s ligeance and where. 
The definition of Littletony taken from writers still 
older than himself, has been adopted by Vaughan^ Hak^ 
Foster^ and Blackstone^ indeed by all the English law* 
yers, and has never been questioned. The form of 
pleading is equally ancient, and both together, present 
a complete criterion of the law. That the place of 
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Krth should determine the condition of the subject, is MIlvaxke 
6otk retuoruMe and naturaL ' It is reasonable^ because ^ ^^^Jr .. 
he there receives me protection necessary to the preser« 
▼ation of life, during the Helpless years of infancy-«-an 
obligation which can be conferred on him. by no other 
country— because, there it is that he is immediately in* 
vested with all the privileges derived from society and 
government— giying him we force of the community to 
protect him in his rights of personal liberty, reputation 
and property, and at a time when he could make no re* 
turn. How reasonable is it then that he should owe to 
such a country^ the correspotiding duty of allegiance I 
It is natural^ because there eaists in every good man, a 
virtuous prindple of preference for that country, nay, 
for that spot, where he first drew his breath— where he 
passed his childhood— where his mind first opened to the 
endearing relationships of life, which nothing but the 
hand of death can extinguish— on amor patria^ which 
remains in spite of rejection, perseaOion and punish- 
ment, and which, even amidst the conflict of die pas- 
sions produced by a sense of injury, still secretly leads 
him to his native country as his resting place* The com* 
mon law, founded in reason and nature, therefore, pro- 
claims that no m n born a subject can bean alien* But 
it is said, diat D. €• was not at the time of his birthy a 
subject of the state of New^Jersey^ and therefore may 
be an alien.— *ilima^« At the time of his births the 
king of' England was the common sovereign of />• C* 
and the other citizens of New^Jersey : and by the prin* 
ciples and express rule of the common law, such persons 
never can be' aliens, though a change of sovereigns 
should take place, and distinct governments be formed ; 
for as on the one hand, the duty of natural allegiance 
accruing at birth, adheres to him through life— so on 
the other, the corresponding privileges, among which is 
the capacity to take and hold lands, must remain, un« 
less forfeited by crime. The very point of Cahin^s 
case, independendy of the reasoning of Lord Coke ptoves 
this. There the antenati of Scotland were held aliens 
in England^ though James was sovereign of both coun- 
tries, because, at the time of their birth thev were aliens. 
So on the other hand, die postnati were declared sub- 
jects, and it was held that they always must be consi- 
dered subjects^ because they were subjects at the time of 
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their hirth. la 7 Cote^ 27, b* Lord Coke puU the fmrf 
case : ^^ Wherefore, to conclude this point (and to ex- 
clude all that hath been or could be objected against it) 
if the obedience and ligeance of the subject to his soy« 
ereign, be due by the law of nature, if diat law be par- 
cel of the laws as well of England, as of all other na- 
tions, and is immutable, and that foatnati and we <^ 
England are united by birtb-ri^t, in obedience and li« 
geance (which is the true cause of natural subjection) 
by the law of nature ; it followetfa, that Calvin^ the plsdn- 
tiff, being bom under one ligeance to one king, cannot 
be an alien bom." 

This is not then to be considered as 'one of the ex- 
trajudicial and fanciful reasons of Lord Coie^ of which 
so much has been said, but a consequence not only 
clearly flowing from undoubted principles, but adopted 
by ancient practice, and proved by the history and law 
of England. Such was the condition of those pro- 
vinces of Francci claimed and held by the kihgs of 
England* These were subject to continual revolutions 
and change of sovereigns, as the arms of either king 
prevailed; but Frenchmen^ born while the kings otEng' 
land were in possession, were held not to be alienk 
when that possession ceased, and might hold lands in 
England. 7 Cote 20. bp is eitpress to tkis purpose, and 
in 2 Viner. 261, pL 11, it will be seen, that this doctrine 
was considered as law by other judges* It has indeed 
been said, that CahMs case is not law, and his reason- 
ing has been stated to be servile and ridiculous* That 
it partakes largely of the quaint pedantry of the times, 
is not to be denied ; but that my Lord Coke wi>uld lay 
down, and take such pains to prove afaUe poeMon oi 
common law, comports not with his character, either as 
a lawyer or a man.; and the case of the commendams 
is of itself enough, to rescue his character from the im- 
putation of undue servility. Besides, the determina- 
tion in CalvMe. case, has never been overruled or ques- 
tioned ; it is supported by the names of the venerable 
Fleta^ Bracton^ & Britton. It received the sanctipn of 
Lord Chief Justice Faughan, ( Vaughan^s Rep. 2%S^J 
of Lord Hale^ as may be seen in his history of the 
pleas of the Crown ; and in 4 Term Rep. 308, the same 
doctrine is4aid down as the modem law of Westminetep* 
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JBaUyhy Lord Ksnyou. TTiU doetrine that the ante^ M'Iiitahi* 
Tiati diould be capable of inheritiiig is founded in jus* cox&'s Lsi^- 
tice; a right .once vested^ oug^t never to be di^estcdj sbb. 
unlets it be for., a crime. An empire is rent asunder ' 
by a revolution i the individuals of each territory may 
he innocent ; if guilty, thiey can only «uffer the punish- 
ment^ annexed by law to, the crime ; it was impossible 
for Daniel Coxe to commit a crime against Neiv^Jerayy 
which coidd destroy his iiiheritable blood, that being 
saved even on conviction of treason* 

The opinion of tlie most celebrated jurist of pur 
country, is, expressly in favour of my position. Judge 
Tucker^ in hia notes on Bhcistme^ not only considers 
the t ule in Cahirfa case to be law, but applies it to the 
antenati Americans^ who he says may hold lands in both 
countries. 2 Tucker^a Bicck* Appen. 53y Note c. But 
it is i%ain said by our learned adversary, that diis doc- 
trine of die common law, is derogatory to the feelings 
and character of freemen, and altogedier inconsistent 
widi oUr present forms of government, and political in- 
stitutions ; it is, however, conceived that this doctrine 
contains in it no principle of the nature ascribed to it, 
and that its results are especially applicable to ourpottti*' 
€dl system. What is the injunction of the common 
law? not that a man shall, like the trees of our forests, 
be planted and affixed to the place where he was bom ; 
notthat he shall be prohibited from bettering his condition 
elsewhere ; it restrains not the right of emigration un- 
der proper restraints and limitations : on the contrary, 
the subjects of this law, enjoy more liberty in this respect 
than all the rest of Europe. It only says to them, if 
you do emigrate, . you shall still retain the privileges and 
be under uie restraints of your natural allegiance. — 
What can' be discovered in this derogatory to a free- 
man ? No ; it should rather be considered as an invalua- 
ble privilege ; the price of a reasonable and prudent re- 
straint. In it is oialy heard the voice of exalted Patriot- 
ism saying to her children, ' go gain your support, seek 
your happiness in fairer fields, in a more genial clime ; but 
remember (and it is the only restraint I place you under) 
raise not a parricidal hand against your native land. The . 
i*cau!ts of this doctrine appear to me peculiarly applicable 
to our political positian. We are net a cenfederatrd re- 
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public.-— Our general government is composed 6f a num- 
ber of distinct and independent states, uniting under one 
head by mutual consent for common benefit. But an event 
may happen (which every good man should join with my 
Lord Coke in his devout prayer, ^^ that God of his infinite 
goodness and mercy may prevent,")— time may come 
when this bond of union may be broken, this confederacy 
dissolved, and these sovereignties become altogether and 
completely independent. In this event what security 
would a citizen of one stkte have for his lands held in an- 
other, but this much reprobated maxim of the common 
law t With it all would be safe^-we were once fellow- 
citizens — ^we owed allegiance to a common head— te;^ nto^ 
er can be aliens. Without it our lands held out of the 
»tate in which we live, would be liable to escheat on the 
ground of alienage. 

Let us not, aiFect to be wiser than the law. Let us not, 
for idle theories, absurd as well as impracticable, depart 
from those principles which have secured to our ancestors 
the complete enjoyment of their liberty and property* 

2. But supposing that this doctrine of the common law 
that the place of birth does conclusively fix the character 
of a subject, should be considered as not applicable to the 
case of a revolution by which one put of a nation is severed 
from the other, becomes independent, and forms a sepa- 
rate government. We must tnen search ex necessitate for 
some other principle, as a substitute for the common law 
principle, and which shall denote who are and who arc 
not members of the new community. Now, the natural^ 
the only practicable substitute is this, that those residing' 
at the time of the revohttion in the territory separating itself' 
from the parent countnj^ are subject to the new govern^ 
ment^ and become members of the new community^ on the 
ground either of tacit consent^ evidenced by their abiding 
iifsuch territory ; or on the principle that every individual 
is bound by the act of the majority. Hence, as birth at 
the common law denotes the su' ject, so residence at the 
time of 'tne revolution will draw with it the same conse- 
quence. The great men who conducted the revolution in 
New^yersey v/ere at no loss to dis'.over this principle.— 
They recognized it by their constitution .»nd first acts of 
legislative power. By law they claimed all poien in the 
situation of D. C. to be their subjects. This brings mc 
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i9 the second point which was, that D. C. could be no MIlyaiht, 
sriBen because the legislature of New^Jersey proclaimed q^j^J'^ ^^stf 
him a subject, claimed his aUepance as one, and punish- ^^^ 
ed him as one for a breach of it, without, however, taking 
from him his inheritable rights. The new constitution 
was adopted in NeuhJerMcy^ July 2d, irr6« October 
4th, Wikon N. J. X. 4. The legislature then fint con- 
vened under it passed their treason act, in which it is 
declared ^^ that all persons abiding mthin the state^ and 
deriving protectianfromthe laws thereof^ do owe allegiance 
to the government of this state^ established under the au- 
thorituof the people^ and are to be deemed members there^ 
of*^^ Tnen they go -on and declare all such guilty of trea- 
ison who shall adhere to the king of G* Britain — saoing 
the corruptionof bloods i>. CI as the ji^y have found, was 
bom in New^Jersey^ was living and MAng in the state at 
that time, and adhored to the British by joinmg their 
anoy more than <me year afterwards. 

' This description of who were subjects of the state of 
New^Jersey^ was always cbsely pursued by the 'le- 
gislature and ended in the seizing and forfeiting die estates 
of all those who had .withdrawn within A& British lines, 
and so could not be attainted on trial, according to the 
course of the common law* 

Wilson^ N. y* Lm Appen. 5, coatainsthe next act<^^-i/ 1^ 
an act of free and general pardon. TThe former act had 
declared who were subjects^ who could offend-^'^is offers 
conditional pardon on cheir return to thetr' allegiance^ and 
forfeits the personal estate of those who did not accept 
proffered grace. Then foUo w the several acts of Dec. Stn, 
1778, Appendix 8 ; of April 1^ 177^ Wilson^ N. y. L. 
43 ; of 11th Dec. 1778, in wluch the same description of 
subjects given in the first act is confirmed'-^pfovisnns 
made to punish them if they persist in their rebellbn to 
the state, which ends, and in this case did end, in the en- 
tire confiscation of the real and personal estate of the sf 
fendiiig sulyect. It was observed on diese acts, that th^ 
appeared to be rather of a fiscal nature than an^ oth^, 
and were not so much designed to prescribe duues, and 
punish transgressions, as to bring money into the treasury. 
Such an object would have been unjust and pitif ul^ and 
was never contemplated at the time they were enacted. 
No; the patriots x}f that day had a more sublime object 

Br 



Digitized by VjOOQ IC 




814 SUPREME COURT U. & 

Their great object was independence. By these acts diey 
. meant to lentimafe the reynMudon by the supreme power. 
6^. the people* Tliey prodaim their new and republican 
gdyemment. They declare whom^ they consider as the 
members composing this new communior* They proceed . 
to ii^tpose the duties arising out of their new condition,, 
and to enforce the performance of these duties by the 
sanction of adequate punishment for their violaticm* They 
did not, it is true, pass attainder acts aiTectmg the person 
of; the offender, because such acts were deemed inoonsist* 
'eiit:witli their avowed principles. Such acts go to take 
tfai^ Ufe of a man without trial l^ jury-«to convict him 
df personal offences in his absence, against a maxim of the 
law; Th^e obstacles did not exint in so strong a degree 
in proceedings in rem^ which ended in punishment fay l<5ss of 
property. Fisod considerations then had nothing more 

3 do with this subject than they have with all other cases 
criipes punbhed by forfeiture or pecuniary mulct.^-* 
They are but consequences of the crime, not objects of the 
law^ The %d. section oif the last act whichpunishes treasona* 
Ue a^ between the 19th of Apnl, 1775, when the civil 
war nrst broke out, and the 4ui of At. 1776, when the 
treason act passed, it was said, was particularly subject to 
this objection ; for it was urged, as tlus related to a period 
prior to the estabUshment of the new government, and 
htforeibert was « treason act, there could be no other 
g^und for the jmivision. I conceive the leamtd gen- 
tleman equ^Ity mistaken in this' suggestion. It is weD 
known in liew^yerseythst government did not cease be* 
tween thlese days. Thepeo^ ^vemed themselves in 
their primitive c^mcity fay comniittees of ssfety in*eadi 
county, and by a provincud congress. This congressdid, 
in &ct, pass an ordinance of treascm soon after the war 
commenced, containing the same provisions with the trea- 
son {ict of 4th Oct* 1776^ This section then referred to 
idiis notorious fiurt, and was designed to ffive the sanction 
of the legislature to the provisions of Uiat ordinance***- 
And both this ordinance and this section of the act, con- 
tained in them nothing more than the prindple acted cm 
throughout the war, that Americans couU at no period 
kgaliy act against this country^ but were bound to take 
its part from the first hour the sword was drawn. What 
then is the fiur result of all these provisions ? We see an. 
old government dissolved and a new one created. The 
people 'at first, and their representatives afterwards, de- 
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dare tg^ law alimm Mtbtg^within their territory^ aulgects MaLvj^tM 
of theiMW gDvemsaent. They pass treason acts^drane n^_>^' l #. 
allegiance^ and enforce its duties t^ the accustomed sane- * * 

tionsof thelav. These laws operated on i>*'C. He' 
omabider liithin their territory* They daim him stt a 
sul^ect^ and punirii lum for refusing to yidd obedience. 
Shall, then, tlus same govemmeat, which with a voice of 
thtmdcr prodaimed tem a subject atid punished htm as 
ott^ or shall an individual uncier its laws nowsay to him, 

SNiareano&n? Sudlhe bedeclareda#tii^W'tb punish 
m and an offfn to punish lunl 2 AjuA/ec^to takedLhe 
has, and an aUen to prevent Us Hoquiring any m future^ 
S|iall he be made poor hf dttzemhipj wad be kept poor for 
V^ant of it f No, I apprdieBd not^ The government^ 
and all daimuig through its laws, are estopped to Si^ heia 
an alien, and no act of his, as I shall direc^ shew, would 
aher his GondUon. The legislature never ineant to adc^ 
such iiKonsistent and repugnant princdplesi They cmied 
throu^their work connemy on dieir own plam It is hf 
pursumg now an opposite one on a scheme of private in-> 
terest tmt the incongruity is orodhced They had aright 
ip declare the cokmists members of the new government 
ondtedear rc^ublicanprincq>]e that the minority mi^ 
yield to the majority. Butthc^hadno intention of going 
rarther by illegally taking from them their birth*rig^t— their 
•capaeky to inherit lands. These laws also dest^y at once 
the< fimcifol doctraneof deetion in case oS civil wars. It 
may, for aug^ I know, be just enough to g^ men afree 
demon in sudi cases to adhere to the old, .or to join the 
new qpvernment. But then was the time U> have acted 
on this magnanimous principle. Thdlepslature abjured 
it ; they dedmred by their treason act that no JeirHymm 
hfal an dection-to join against his country^ 

llie learned counsd seamed to yield to the force of this 
oonduskmso for as respected the period from thecom* 
mencement of the war to the treaty of peace; butatthe 
sera of. die neace he'says, M? C. higul a ndit to continue n 
Pritish subject, which he did, and so Kas become an dien* 
But we have diewn htm to haoe once been a etd^fct of the 
eta^ of Nexo-Jersey by their own concesaton; that is to 
say,' fromihe 'ebitia^ of the war to the treaty of 

1783« TfaiSf then, iopens to me the laat pCmit J propose 
jiD treat. 
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M*Ii«vAiiit sdfy* D. C. havmg oncehcea a subject of Ne^-Jerse^r 
^ > T' . ^ it was not in Ym power, without the concurrence of New«^ 
SEE. ' Jersey, expressed by legislative act, to become an alien#^ 
And if he possessed the power he never exerdsed it. 



The modenKheory of expatriation has been ^ed ( 
nay, oiir adversaries seem to place their cause on it— a 
narrow point indeed whereon, in ^common law courts to de- 
fend an ejectment ! and what becomes of it when we re* 
fleet that the common law expressly prohibits this supposed 
right of expqtrtatiofv^''^i!taX the constitution of New^Jer" 
8cy expressly adopts this common iaw^ and tha^ the legisla- 
ture fwve^ by particular act^ enacted and inoorporsited into 
their system the common kw doctrine of allegiance i 

1. By the common law, expatriation is not bareV not 
permitted, but it is diatincthf prohibited. The maxim of 
that law is nemo potest exuere patriam. By the a>mmon 
law, allegiance is perpetuaL BracUm^ Coke^ Haie^ Fos^ 
tery and Blackstane consider this as a fundamental princi- 
ple of that law. Mr. Swift y 1 v^U Z. C. 164, very proper- 
ly observes, that this is the law of such of the United 
States as have adopted the common law without altering 
this principle. 

3. The 22d section of the constitution of New- Jersey 
adopts the common law of Engbnd generally, except such 
parts as are inconsistent with the lights ami privileges of 
that charter. The gentlemen have relied on this excep- 
tion ; and the only question must be, whether this docdrtne 
of the common law is inconsistent with the rights and privi- 
leges of that constitution.^ Now, I am at a loss to discover, 
bow perpepual allegianee to the government estab&shed in 
New-Jersey under the authority ofthepeopk^i can be in- 
consistent with the rights of that charter which created 
and set in motion that vertf govetTtment. What is the 
trv.e.meanmg of this exception in the'22d section ? what 
are the rights secured by that charter t The principal aiv, 
a repuUican form of government ; leg^htive couUcfl and 
gieheral assemUy ; annual elecdon ; freedom of conscienc s 
in matters of religion ; trial by jury,&c These arethe 
rights alluded to ; uid it is easy to see that all those parts 
of the -common law which grpw out' of the monarchy of 
Endand were inconsistent with these riffhts. But not so 
is tnat principle which would transfer the sacred duty c\ 



Digitized by 



Google 




FEBRUARY^ 1904^ 317 

aUegiaiice, ferinerly due to Ae king, widi equal farce and ^I^LirAsss 
eflfect to ^ new sovereign^ the pe^Ae tfaemsehres^ 

It was iurdier stated that the preamUe of the cxNUsdtu* 
tion asserts fundamental principles which are inconsistent 
with tins common law notion of aDeg^ce : Sudi as that 
sJl power is derived from the people-— that protection and 
alle^ance are reciprocal— 4hat when a prince violates the 
fiindamental laws he abdicates and dissolves the govern* 
ment, and remits die people to their primitive rights.— 
This is all very true ; tmt it b equally, true in Eng^d fay 
the common law as here : it leaves the doctrine of aUe- 
giance where it was ; but on great occasi^ ns transfers the 
duty of that alleg^ce from one man to another — or from 
one form of government to another. These principles 
were all recognized and acted upon in Eng^d in the re* 
volution of 1688. But did that revolution change the doo* 
trine of perpetual allegiance i No ! it transferred it from 
James to Wiiiiam^ but the law remuned the same. The 
same turn was attempted to be pveh to this event in 
M'DonakPs caae^ Foster^ C. L. 60, but it was repelledby 
the court, not only as tmfinindedin brw^ but even as bring* 
ing a reproach on that glorious revolution. Tfa^ not be- 
ing ^ithin the exception^ it Stands on the fatoad basis of 
the common law, which the people of New- Jersey have 
thought proper to adopt, and which, I trusty they will not 
be soon persuaded to throw away. 

3. But the common law doctrine of allegiance has been 
expressly enacted into our code by the leg^iature of New- 
Jersey. Wtbtmfa N* J. Z. 4. The treason act adopts the 
common law definition and division of allegiance in its ve- 
ry language and terms : ^^ whereas, all persons abiding 
within this state, &c do owe allegiance to the government 
of this state and are to be deemed members thereof,'^ and 
^^ an persons passing through, &c. owe temporary alle- 
giance." Here then we have an exact common law descrip« 
tion of permanent and local idlegiance* Afterwards the 
act proceeds to define. the crime oftreason^ in which it 
pursUt^s the provisions and uses the very words fnmtatis 
mutandis J of the statute of Edward 3d. Now, what is 'the 
conclusion ^' The people, in their very constitution, adopt 
the common law— the legislature take up the common law 
idea and division of allegiance, and pursue even the En- 
glish statute of tresisons as far as It was ia any manner ap* 
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plioabfe. Tlie oc^raion kw import of tbe tenn aBeguince 
being settled, it follows condustvely that the words must 
receive the same interpretation when introduced into the 
statute. That commcm law esqiressaoos must receive the 
eomnum law exposition, is too clear to admit of doubu 
Hence, we find that the advocates of the doctrine of esqpa- 
iriation have endeavoured, by all means, to get rid of them* 
It is niatter of curiosi^ to look into 3 DaUaSy 141, to see 
tbe pains the learned gentlemen who then first broached 
this doctrine, took to get rid of ^mressions having a fixed 
meaning by die common law. Tne terms allegiance and 
subject were though to contain sounds discordant to the 
ears of a freeman : Obedienqe and citknenship were to be 
subsututed. AUegumce was feudal — ^it denoted oidy the 
eubmiseion of a slave to his master. It was monarchical^^ 
unwortlqr a refniHtcan^ who oug^t not to uwe allegiance 
epento the people themsehes^-^In short, it could not exist 
in.a firee country* The term subject yna also disgrace* 
fill : A suiject must have a master ; that master must.be 
2k tyrant^ and of course the q;>peDation was citly fit for 
slaves. But cf ^12^11 was a name worthy of a freeman^ and 
ihetrutiiMmcbywhtcharepubUcanrvastobeinoxMU llie 
gentlemen shew their discretion in tiding to get rid of 
terms of known signification and import, and substitute 
in their stead themost uncertain and vague. But, unfbr* 
tiinately fi^r the argument in this case, the plain men who 
formed the constitution of New* Jersey were not carried 
away by such refinements. They supposed (perhaps 
wealdy) that allegiance might be due to the people as weU 
as to thekmg^ and that even a re/mbRcan mi^t be called^ 
wiithout offence, a subjects provided his master was thei 
law. Therefiire, they adopted these terms of known sig* 
nification ; and these expressions nmst be explained ac» 
cording to Aeir known and established legid import at the 
common law. But even if the common law and the oonsti*. 
tution and law of New*Jersqr did julmit this idea of expa- 
triation, it mi|^ be safely contended that Daniel Coxe ne^ 
ver exercised the supposed rig^ An act of this kind to 
work such important consequences should be uneauivocal^ 
and certidnly mtended by the persim to jMroduce the effect. 
If it might exbt consistently with the continuance of his 
former connections it shall not be construed to dip^solve 
diem. Now, his removal to £n|^d and remaining there 
ever since, is no act of expatriation. Havbg tradra as a 
British merdiant is not moon^istent with our position- 
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it has been detartnined in Westminster'HaD that a British 
subject natun^zed htre^ is an American merchdnt within 
die treaty of 1794, and may, as such, trade to the East-In- 
dies against the charter to tJiat companf. Neither can 
the &ct of receiving compensation from the British gov- 
ernment for losses during the war, be considered as an ez« 
patriation. That was commcm to all the royaUsts ; yet 
diose who returned have a(wa)rs been received as subjects 
on taking the oaths of a&egiance. Much less can the cir- 
cumstance of his calling himself a British subject alter his 
condition. If he had ca/ifi/ himself an American citizen 
without right it would not make him such ; so if he is re- 
ally a subject of New- Jersey in the contemplation of the 
law of the state, his callmg himself a subject of Great- 
Britain would not make him an alien to New- Jersey. But 
Mr. Coxe was correct in callmg himself so ; he was bom 
liuch and is such ; but die state of New- Jersey, by declar- 
mg him a subject, and punishing him as such, have also ta- 
ken him as their subject ; and by law have only done what 
is commonly produced by die act of the party; that is to 
say, created a kind oidaubk allegiance; a matter which 
happens here every day in the case oi the naturalized En* 
gUsnmen. 

The course I have pursued rdieves me from die task of 
fdllowing the gendemen throurii the general resettt^ thqr 
have made to support the rimt of eiqpatriatioQ. If tfaie 
common law prohibits it ; if the people of New- Jersey 
have adopted tnat common law, and the legislature enact- 
ed its provisions, it matters litde what foreign jurists think 
of this question. 

I win make but a few very general remarks. 

1st. If the known marims of the common law are to be 
disregarded and tides to land tested l^ the reasonmg of 
modem writers, and by general prindples of abstract ririit, 
die learned counsel against us have overiooked a very mi^ 
portant point. They should have examined their oxxm ob^ 
jeCHon and triedhow that would comport with die theory 
of modem times. The reasons on wluch the disability <^ 
an alien to hold lands is £>unded may be truly said to be 
more unsatis&ctory than those on which the doctrine of 
aDeg^ce is founded ; and the policy of the United States, 
trita such an immense wilderness to subdue, seems to 
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If^LVAx v« point out the propHetjr of invidng foreigners, by iJl the in* 
^ 7' T ducements which a dear rig^t to hold lands brings with. 
^\l^ "' it, to populate that wilderness. The reasons for the ex^ 
elusion were partly feudal, and aD 9uch have ceased to ex-, 
ist with that system ; and pardy political, and those ren-^ 
dered bjr my lord Coie are of little weight, and doubtful, 
policy, smcethe extension of trade and the increase of mo* 
ney; But the ffendemen ore reduced to the necessity again 
of bring inconsistent; they adhere with inflexibUi^ to one 
maxim to exclude our tide, and repudiate another more 
Important, dear, and setded, to efiect the same purpose* 

2d. If this thing caDed expatriation reaBy exists as a 
right, it can only be founded on mutual coneent. Not on- 
ly the party "w^ ^ves up his allegiance but the ^tate must 
accede to it. This public consent can be expressed <mly 
in one way by iatv: Hence it foUows that if the right, 
stricdy speakingv exis^ it must be dormant until put in 
motion by a law. This law wfll regulate the forms, set- 
tle the terms, and determine the consequences of esqratria- 
tion. As it is now contended for, it is without any sudi 
restrictions. A man may shake off his aUeg^ance one 
year and put it on again the next ; it may fpjud come 
as often as whim and caprice shall dictate. The state of 
New- Jersey have never recognized by law this rig^ ; 
niuch less have they regulated it : until they have, it must 
remain useless and inoperative. No state in the union 
but Virginia has passed an act recogniadng and regulating 
the rig^t of expatriation. 

3d. and lasdy. The treaties between the United States 
and Great-Britain which have also been used against us, 
so far from aiding the gentlemen are against them. That 
of 1783, stipulates that no future lose shall happen on ac- 
count of the part taken by those in the situation of Mr. 
Coxe^ during the war. But if lus rig^t to inherit lands is 
taken fW>m him for that reason, he hoe eustamed a future 
loss. The only fair and liberal construction of this treahr 
is, that the rovalists were by it restored to all rights whicn 
they possessed before, not actually divested and gone at 
the time of that treaty. The treaty of 1794 recognizes 
the idea that the antenatt might hold lands and stipulates 
diat their heirs may do the same. Both, together, we ap^^, 
prebend, fully protect the right of Mr. Coxe. It could not 
be denied' but that ]£MissCoxe^\kQ intestate, had bci^a her- 
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sdfa British subject, that Mr. Cd^ce taigjht, witWti the !«!.▼*««. 
very l^er of that treaty, have claimed as her heir* ^ It coju'aJLst* 
would be harsh indeed, to put him in a worse condiddo, 
because she was a ntbjecU On the whole, it is submitted 
that the ^ludirment below ought to be aflEirmed. 

InfferMoU in reply. The doctrines advanced upon the 
. present occasion vct^ to me, novels stranfe^ and alarm^ 
ing. 

That ihtpostnatif against whom we have no cause of 
complaint, should be excluded, while the antenati are pre- 
ferred who injured us. Hiat the ^French who aided us are 
called aliefiij while the British loyalist refugee may hold 
lands as a citizen, is a language I do not understand. If 
the law is so, it is strange, and I must abandon an idea I 
have always cherished, umt the rqles of hw were founded 
in sound sense. 

Darnel Coxe being mpre than twenty-one years of age 
at die commencement oJFthe revolution, adheres uniform- 
ly to the Britbh interest in attemptmg to reduce the Uni- 
XitA States to submission to British dums. The attempt 
failing, at the conclusion* of the war he quits this country, 
settles in England, claims to be a British subject, andig 
so aoimowlcdged by diat government from ITTf, to 1805. 

In 1802, a relative dies in New-Jer8ey,to whom 'Dan- 
ielCaxe is next of blood, «itfd cbdms to succeed l^ rig^ 
of descent as an Amorican citizen. The n^xt of blood, 
who is a citizen of the United StateSj excepts to him as an 
alien, and claims in her own rig^t. 

I make two questions m this cause. 

1. Did Darnel Coxe expatriate himself ?-Thi»ouestkm , 
is naturally subdivided into two others ; vbu Had he a 
right so to do ? and has he exercbed that right i 

S. Did such expatriation incur the disaUlity of alien^ 
age ? and is he thereby prevented fix>m takmg lands bf 
decent in the United States i 

1 ask, (and it is a question of magnitude) couU Daniel 
Co9dey.9nA has he expatriated himself and become a subject 
of the king of Great Britain ? 

ss 
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WthVAi9M Tlu8 18 iLnew'caseinthe histoiy of nations, to which 
▼• the little case oiCalvhu the Scotchman, bears no propor- 



tSB. 



The revolution which dismeQibered the mighty empire 
of Britain, is a subject pfcurious, of interestmg — and as 
introductory on this occasion— of profitable contempla- 
tion*. Its leading principle was the reverse of what has 
been stated by the opposite counsel, or I am ignorant of 
its origin and design. 

I insist that when the authority of the mother country, 
as it was called, was rejected, the inhabitants of the for- 
mer colonies were so far in a state of nature, that each 
man was at liberty to choose his side — remain a subject^ 
or become aci^izifM. This interval of election continued 
until new systems of government were formed^ adopted^ 
and organized^ after which period, (not previously) re- 
sidence was an implied assent to share the fortunes and 
the destinies of the United States. In Pennsylvania the 
rule was practically exemplified in the memorable case of 
Chapman^ the British light-horseman, charged with trea- 
son. 1 DaU 53. 

When government is regularly established, a majority 
with propriety governs the minority ; to institute it legal- 
ly, individual assent 1% necessary, or it deserves the name, 
of usurpation, and ought to be execrated as tyranny. 1 
IVihon's worksy 316, Sir. 

New-Jersey proceeds in a temperate, mild and correct 
course. The constitution of the 2d of Jufy, 1776, offers 
the riffhtof suffram without imposing its exercise on all 
the innabteants. Conatiiution of New-Jersetfj section 2, 
3, 4, 13. 

In perfect .txmfertDity to the principle for which I con- 
t^^ tteasM oondd not be committed, even by joining an 
milling 9hiiy,' imtil after the 4th of October, 1776, Wil^ 
sotfs Nrtd^^trsey Laws^ p. 4. The period isy in eflect, 
extended by ^e provisions of the act of the 5th of June, 
1777, ofcrtngtd ifeslore to the rig^ of freemen all who* 
FouU Tttturu «B(LrComply with certain concUtions by the 
1st of Augt98t, dien next 
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In 1777, Daniel Coxejohs the enemy as a fugitive and 
6ffender ; and in August of the same year, m inquisition 
IS hdd to forfeit his real estate for treason supposed' to be 
committed about the 9th of April prf 7eding) and judg- 
mmit was rendered thoreon in Pebruaiy, ^779* 

The counsel opposed to us exultingly say Daniel Coxe 
is by this means recognized as a citizen, charged widi 
the crimes incident to that character only, and entitled 
in return to the privilege of holding land, and cite au-^ 
thorities in support of the position.— -1 fiU Com. 371* 
S BL Cam. 249. 

We admit that he could take lands^*— so might an alien 
—but he. could not hold in either capacity. In high 
treason dbe forfeiture of lands accrues not from the 
time of conviction, but from the date of the offence. 

If the right of election had- passed, the right of expa^ 
triaiion succeeded. 

I am told at the commencement of the argument that 
I misunderstand and misapply terms, and consider as 
sjmonimous, what are entirely distinct, if not of opposite 
meting. Expatriation and Emigration* That the last 
is of natural right, the former of municipal regulation. 
That emigration cannot be restrained, but expatriation 
requires the consent of the government. Emigration on* 
ly suspends the activity of sdlegiance ; expatriation dis* 
solves it, precludes from taking lands, and render? the 
issue sdiens. 

This suggestion accords perfectly well with the views 
of my learned antagonist; but does he shew any autho- 
rity in support of his explanation I None— 4t is the 
offspring of his own creative imagination. 

Is it credible that the conventions of Pennsylvaniat 
Kentucky, and Vermont thought it necessary to restrain 
their legislatures from preventing temporary absences 
of their citizens retaining their political connections 
within their respective states i 
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A truii of reasoning is unnecessary on tins point ; I 
^ find the text and the comment together. 1 WihonU 
' Ivor k^^ ^11 • Tuc^er^$ Biaeistone^ volj U part 2. Apptn- 
dicCj p* 96« I-'ab a state the right to prohibit the rm* 
igration of its members I May a citizen dissolve the 
connection between him and his country ? Judge Tucker 
considers expatriation and emigration of the same im- 
porti In Judge Wihon^s works the word expatriation 
IS not used in the whole lecture. The 9th article and 
25th section of the constitution of Pennsylvania is intro* 
dueed, and the whole course of argument shows the 
word emigration is to be understood as co-extensive with 
expatriation. 

leaking the word enugrationihtn in its most extensive 
sense, is, the right of expatriation, as has been repre- 
sented, the nlere whim of modem, fanciful, theoretic 
cal writers ?-^/ say it is as ancient as the society of 



It is only by establishing the converse of the proposi- 
tion, the common law idea that the natural bom subject 
of oi|e prince cannot, by swearing allegiance to another, 
or by any other act, discharge himself from his alle- 
giance to the former, that the principle of emigration can 
be made a matter of doubt* 1 Ttick. BL parted. Ap^ 
pendixj p. 90* I deny that this common law princi- 
ple is founded in, or consonant to the divine law, the 
law of nature^ the law of nations^ or the constitution of 
the 8t9te of New- Jersey, The bible is the most vene- 
rable book of antiquity ; there we find expatriation prac- 
tised, approved, and never restrained* The family of 
y.acob became subjects to the Egyptian monarch* Moeea 
abandoned Egypt, his native land, and David left Sau/^ 
his prince* ' 

*The .law. of nature, abstractedly considered, knows 
neither prince nor subject* '•From this source, there- 
fore, die common law principle cannot be .derived*. 

Particularnations have prohibited^their people from 
ligrating to another coimtry^ but the prohibition did 
lot arise from the practice of nations towards each 
ither* At Athene^ luter a man examined the laws of 
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the repMblic, if he did not approve of, them, he wa» at 
libertj^ to quit the couatry with his effects. By the con* 
stitution of the Homan commonwealth, nb citizen could 
be forced to leave it, or not to leave it, when made a 
member of another which he preferred. Even under 
the emperors, as long as any remains of liberty contin* 
ued^ it was a rule that each one might chuse the state . 
of which he wished to be a subject or citizen. Where 
did the Romans get their laws i From the Grecians. 
Where did the Grecians get their laws? From the 
eastern nations— Me Aborigines' of the earth* The 
right of expatriation, thereiore, as far as we can trace 
it, has been recognized in the most remote antiquity. 
Among modem nation^ the practice is various; the 
Muscovites forbid it ; in Switzerland it is permitted: 
9ome princes consider their subjects as riches— as flocks 
and herds, and their edicts correspond to these false 
notions. Vattel 6. . 1 y c. 1 9, } 225. Consult jurists, Gro* 
iiusj Puffendorff^ Burlamaqui^ Vattely they are of . opin- 
ion, that every man has a natural right to migrate, unless 
restrained by laws, and that these' cannot restrain the 
right but under special circumstances, and to a limited 
degre^. The strong and masculine understanding of 
Mr. Locke revolted at the illiberal ideas of English ju- 
rlsprudcnce in this pardcular ; he examined the right 
cimmed to prohibit emigration, and declares that exam- 
ples of emigration are frequent in history profane and 
sacred, and thsit it has been, the practice from the beg^n* 
ing of the world to the time he wrote. Wyckeforthzs 
a section, the title of which is, the prince may employ 
foreigners in his embassies, even in their own country. 
Wyckeforty pn 116, 119. After a narrative in which he 
shows, that this had been the practice of- Europe, he 
proceeds to consider its propriety, which he infers from 
the right of expatriation. Mr. Rawk has read as 
clted^ that passage to which Mr. Tilghmari did not 
refer, and omitted to answer what Mr. Tilghman did 
lead. 

Lastly the constitution oi New^Jersey^ is founded on 
sentiments which repel the idea of perpetual allegiance, 
and imply and include the right of expatriation* 

Whatever diversity there may have been in the sen- 
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M'lLTAiirB tamems of writers, and in the laws and practices of 
^ 7' states on die subject of emigration in general, there 

^^«V never has been a cloirito in this country, but that when a 

civil war takes place, each member of the society has 

a right to choose his side. 

The first view we have of New^Jersey and Daniel 
Coxe^ is in a state of enmity, the state treating him as 
^refugee ; Daniel Coxe dectaring himself a British sub- 
' ject, acdng in concert with an invading army. 

Trace the circumstances distinctly, and we shall find 
the right of election between the two governments re- 
stored to him, and that he expatriates himself with the 
consent of, if \iot propelled thereto by the state of JVfW- 
yersey. 

On the 11th of December l/rs, the lepslature of 
Ngw- Jersey passed an act whereby they disfranchise 
all persons wlio were of the character and had pursued 
the conduct of Daniel Coxe* At the trea^ of peace, 
his treason was cancelled, forgiven, buiied m oblivion, 
or at least remembered only to prevent restitution of 
his forfeited estates. The disfranchising act continued 
in full operation, unrepealed, and unaffected by the re- 
storation of harmony between the two countries. Un- 
der these circumsunces he had his choice ; he might 
have returned to New-Jersey, or to any other state. 
I'heprinciples of the constitution justified him in be- 
coming a British subject, within the rules of expatria- 
tion, as stated by the opposite counsel. That he made 
his choice is proved by unequivocal evidence, that leaves 
no room for doubt or controversy as to die fact. 

Mr. Hawie has himself enumerated eight heads, under 
whicli the evidence of his expatriating himself, and be- 
coming a British subject may be classed. 1. Joining 
the British army in 1777. 2.- Voluntary residence 
with them at Philadelphia and New- York. 3. Hold^ 
ing civil offices under the king. 4f Trading as a 
British merchant. 5. Holding Ismds as a trustee. 6. 
Receiving pensions and rewards as a British subject, 
7. Describing himself as siich. S. Having never ta- 
ken an oath of allegiimce to the sUte of New- Jersey. 
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A ^ase was cited CWikpn v* Marryat^ 1 B4s* & Ptd. M1f.TAzta 
430^ ' to shew that the exercise of trade as a citizen of q^^' . ^^ 
one country, is com^atitrle with « continuance of aUe- , 
giance to another* '|£ was the case of 7ohn Collet^ 
who was under the supposed tie not only of permanent^ 
hixt ferpetiuzl silefpsaxct JErom birth. But X)qniel Coxe 
was not bom in the allegiance of the state of Netv* 

2^erseyj nor eyer voluntarily took upon himself that ob» 
gation. The- principle of that decision, is consonant 
to British ideas^ but in direct hostility with those which 
led to the American revolution^ gave birth to our con-- 
stitutions, and without which Qur brightest patriots 
were rebels. 

. It is impossible, to doubt from what appears on the 
record, that he is under repeated positive oaths of alle* 
giance to the king of Great Britain. - According to die 
sound reasoning of Wyckefort^ these were sufficient to 
sever the strongest connection between the United 
States and a citizen, much more such a relation as was 
subsistii\g (if any) between the i^te of New-Jersey 
and Daniel Coxe; involuntary^ di^claimedj znd incon^ 
sistent with the duties imposed upon him by his engine* 
ments to another country. 

The naturalization law of congress is full proof that 
in the estimation of the people of thc^ United States^ 
an oath of allegiance to one country is an expatriation 
from a former; and that whoeviE|r becomes ^ citizen 
here, cea&ts ipso factOy to be a subject ^elsewhere. If 
this is not the meaning of our law, we encourage the. 
unhappy victims to sacrifice themselves at the shnne of 
perjury. Characters, such as Mr. Coxe are considered 
iy the same laxvj as expatriated^ as aliens^, and being no 
longer citizens; he having been attainted of treason by , 
the state of Pennsylvania in the year 177B* 

By the naturalization act of April 14th, 1802, 6 vai% 
Laws of United States^ p, 74, 80, } 4, attainted lo}'Blj5its, 
aiid such as have been legally convicted of having join- 
ed the army of Great Britain during the late war, can- 
not be naturalized without the^onsent of the legisla- 
ture of the state, in which such persons were proscrib*^ 
ed. All the courts of the United States, therefore* 
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M'lLrASNB coidxl not naturalize Daniel Coxe^ without the consent 
CexE*r Lai- ^'^^^ staties of New- Jersey and Pennsylvania, in both 
tvB. * of which he has been proacribed* 

From all these considerations. It is inferred tl.^t 
Daniel Coxe did expatriate himself; that he had. aright 
so to do ;— that he has legally exercised that right, aild 
has thereby become a British subject, and is not an 
American citizen. 

Did such expatriation induce the disability of alien- 
age, and is Daniel Coxb thereby incapacitated from tak* 
ing lands in the United States by descent ? 

. We aie charged with inconsistency, that while we 
endeavour to exclude the liberal sentiments of the com- 
mon law as applied to antenati^ we insist on the rigid 
rule of the same law, in preventing aliens from holding 
lands in. the United States. 

This charge will be effectually repelled by a single 
paissage, from an authority cited by the opposite coun- 
fict for a different purpose. 1 Tucier's BL part 2d. 
p. 371. If an alien could acquire a permanent proper- 
ty in lands, he must owe an allegiance, equally perma- 
nent with that property^ to the king of England, in- 
consistent perhaps with 'former allegiance, and pro- 
ductive of many odier inconveniences. By the civil 
law a contract for land by an alien is void. The for- 
feituije to the prince is peculiar to England, or at 
least to countries where the feudal system has prevsuled« 
1 BL Com. 371 . Cod. /. 1 1 , tit. SS. 

Was it fromdcfcr^ence to the common law, thatth^ 
objections urged against the treaty of London were, 
that it paved the way for British influence,, by enabling 
aliens of that country to hold lands in the United 
States ? 

If the natural and primitive allegiance may be put off 
without the consent or concurrent act of die prince to 
whom it was first due, expatriation must induce alienage^ 

Virfl^inia has recognized the right, and considers the 
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person who has exercised It, as no longer ft cidzen. 1 
Tuck. BL part 2^ p. 360, 361. 

If expatriation be a right when legally exercised^ it 
must induce alienage^ andlthe revolution is a case iii 
point, to show that a man is not obliged to continue the 
subject of that prince under whose dominion he was 
bom ; otherwise, contrary to a position contended for 
by Mr. Rowley we must admit that America waa not 
independent until the king of Great 'Britsiin acknow- 
ledged her independence ; and that it was the conse«» 
quence of, apd not antecedent to, the treaty of peace. 

Expatriation is substantially a putting off or change 
of allegiance. As to the removal £rom one country to 
another, it is a mere immaterial, accidental circum- 
stance. It will be agreed tliat if it can be done in the 
country, it can by going out of the country. 

Nations may shake off tiieir allegiance, says Mr. 
Sawkf but individuals may not. Grotius said jtist the 
contrary ; and surely, as Judge Tucker observes, if <dl 
might, any one might, with the same reason. 

Granting for a moment that the common law of Engu 
land is as barbarous as the case of cJIf^JOanaU^ f Foster 
59 J would induce us to suppose, how has it been ttan« 
slated to the United States, to be in active operatiwn, 
slandering the principles of our revolution. I consider 
the case of Talbot v. Janaon as establishing the propo- 
sition that expatriation was a right, the fair exercise of 
which produced alienage with its respective rights and 
disabilities.-— 3 DaU. 133, 152, 164. 

Of Hamilton and Eden I know nothing. Lord JRVur- 
fax's case is not in print, but from what fell from his 
honor Judge Waahingtony I presume it went upon simi- 
lar grounds to that of Calvin* I tlvow into the opposite 
scale, as at least an equal weight, the decision in die 
case of the Charming Betsy^ where expatriation was 
expressly recognized, and as operating die extinguish- 
ment of the previous character of citizen of the Unitedf 
States. It is in point as to both particulars^ 

Tt 
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tnuwjkxn I coDcehre the general rule, at least so^far as it is 
CozB*I iist- >*«<5e«»«'y M* *^ instance of Daniel Coxcj is fully estab- 
liyhed^ and that expatriation is a rig^t, which, when £ur« 
fy exercised^ changes the allegiance ; and that it has. 
been so exercised, by wUch he ceased to be an Ameii* 
can citizen,' became an alien, and as such incapable of 
holdbg holds by puixhase, or taking by consent, 
■ unless there be an exception out of the rule in his faTor, 
as an aniemaus. ' 

The burden, of the argument devolves upon our an- 
tagonists. Let them show when, and by what means, 
the exception in favor of the antenahUy derived from 
the principle of perpetual allegiance by birth, has been 
adopted among us. 

Because, say the comisel for the defendant in error, 
the constitution of New- Jersey adopted the common 
law, of which this is a part, therefore the rule is impe* 
radve on this occasion. What ! aU the common law of 
England f that which respects the royal prerogative, 
the hierarchy, the idea that allegiance is personal to 
the kii^g from the subject, not duty on the jMOt of the 
citizen to the state. 

The common law of England, say Judge Tucker 
and Judge WiUoriy was only so hot adopted in die states, 
as it was proper and applicable to the situation and the 
iDircamstances of die colonies ; and was different in dif- 
ferenl colomes. 

The adoption by New-j ersey is guardedly expressed. 
'^ The common and statute law of Eng^d, as have 
^ been heretofore practised in this colony, not repug- 
*^hant to. the rights contained in this chmrter, shall be 
«* in fbrce.^^ 

Two questions arise for the consideration of the op- 
posite counsel. Was the principle for-whichthe3r con- 
tend in previous practice in New- Jersey} Is it not 
Irepuj^oant to die pnvileges contsuned. in that charter ? 

A double task devolves on our opponents. They 
must shew that what they ask, was in practice in the 
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colony of New« Jersey before die formation of die cotiati- 
tutiom This it imposftible ; die case could not occur ; 
it could not, in the nature of things, be in cbntempla* 
tion of the convention* The expression had reference 
to the mere detail of municipal law* Here then our 
antagonists must faiL 

Can they succeed better in the other part of the propo- 
sition i Is not a claim, founded on the idea of per^tual 
aDeg^ce by birtii, repugnant to the rights and privdegef 
contained in that charter i 

They si^, on the contrary, that allep^ance and protec- 
tion are reapt>cal ties, and asum, as ari^t md privilege, 
to refuse the former when the latter is withdrawn. 

Three^out of seventeen states, says Mr* Rafwle, have 
declared emigration a right not to be restrained by die 
lepslaikures* I say it 4s the jyrinciple of die revolution ; 
it pervades each and every constitution, without whididie 
whole proceeding is crimcy rebellion^ and treason. 

If die conmion law, introduced through die conshtu* 
tion, fttk, what is the next prop by which it is attempted 
to support a daim in opposition to the language of our re- 
volution? 

We aretold that die capacity of British subjects to hold 
lands in the United States is recognized by die treaties of 
1783 and 1/94, and that surely it was not meant to en* 
courage them to purchase that we might escheat* Thb 
part of the argument is introduced by a reference to Judge 
Tucker for the distinction between aliens by Urth and 
aliens hy election. 1 Tuck. BL part 3, page 103, 0. 9*— 
I acknowledge that Judge Tucker does state, thal^ by the 
treaty of peace, the commcm-law principle that the antenati 
of both countries were natural bom to both, and as suchy 
capsule of holding, or inheriting, seems to be .revived*— 
As &r as respects authority, I oppose to Judge Tucker, 
the Virginia assembly, who enressly declare diat all per« 
sons not bemg citizens of the United Slates are aliens* 1 
Tuci. BL part 2jpi^e S5. Judge Tucker founds him- 
self as to the common-law principle, upon Bracton and 
Calvins case, not adverting to the difference in point of hct, 
that the British who chum, as inthi3 instance,* neverwere 
in allejsisince to our states* 
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further, he does not observe tliat the wfable reasoning 
n founded upon the fidse h3rppthe8b that aDegiance bjr bira 
is perpetuaL He acknowledges that by the tledamion of 
mdependeUce die colonier became a separate nittion frdui 
Great Britain ; yet, according to the laws of England 
which we still retted, -the natives of both countrito, bom- 
before the separation, retained all the rights of birth. War 
makes aliens enemies. .> They were enemies— 4ien aliens. 

With the New-^Jerscy oonvention I understand die niat-» 
ter diSerex&ly. ; and that the law of Eng^d ceased until 
revived; and was revived only as heretofore practised. 

On this mistaken ground it is, as I shall endeavour to 
shew, that he mfers that American natives were capaUe 
of inheriting hmds in En^and, and the natives pf Eng^d 
of inheriting lands in America. 

If this doctrine is founded upon the idea of perpetual al- 
leq^ce by l^th, it must stand or fall with its principaL 

CommenUitors, it is said, often find in Homer, what 
Hpiner, never thought. It appears to me th^t the salne 
observation applies to the commentaries we have heard 
upon the treaties of 1783 and 1794. 

Let it be recoDected that congress on the 27tli of No- 
vember,. 1777, eamestfy recommended it to Ae several 
states to confiscate and nuake sale of all the real and per- 
sonal estate of such of dieir inhabitants, and other p^ons, 
88 had forfeited the same. 

The legislatures' did confiscate the lands of antefiatiBs 
escheated, and it was never suggested to be a viobtion of 
the common-law of the land. In order, however, to vest 
the proper^ in lands of an dien in the commonwealth, oft* 
ces of ihtitUng, and of instruction, were necessary in some 
states. 

In some states acts of. assembly declared that the es- 
tates of the persons proceeded against shotild be vested 
and adjudged to be in the actual possession of die com«, 
ihonwealth without any other office or inquisition. In 
others, real property belonging to Brittah subjeets, loy- 
alists, and others, had been only sequestered, not con* 



Digitized by 



Google 



FEBRUARY, IM^ ass 

fitqUtd, and die orofiti appropriated during the war ; 
the estate to wait uie disposal of thekgiafative pnmsioii 
on the return of peace. In some instanceii th^ li-adi of 
loyaliats and others had not been actualty seized and t^ 
ken into the possession of the states respectively where si* 
tuated, andtheiefore the forfeitures and confiscations' 
were not considered as completed* In these several 
wajrs real property remained to loyalists and others 
which was considered as not yet confiscated. This is 
the key to unlock the secrets of the provision in the 
treaty. 

I contend, therefore, that thejGth article of the treaty 
of 3d September, 1783, as far ^ as respects property, is 
confined m its letter, spirit, and meaning, to the preser- 
▼afidnof estates owned antecedently to die war, which, 
had not been actiudly confiscated and seized; and to 
the consequences of an active part taken during tliat pe* 
riod* 

This construction is perfecdy warranted by the case 
decided in Connecdcut, CJCirhf^s HeportsJ and by the 

Erinciplesas kdd down by that very eminent Eng^sh 
iwyer, Woodeson. 

The disdncdon, of antenati Bnd fostnaiij the securi^ 
offuture acquisition, or die operation of general princL* 
pies arising from polidcal situations not the penal conse* 
quences of an active part taken in the war, were not then 
in contempladon. 

Twelve millions of rich aliens allowed to purchase 
lands in a country owned by two or three millions of 
people comparadvely poor : would it not have- been 
dioug^t madness ! I conceive that this clause is precise- 
ly co-extensive as to its objects in^guardingagiunst injury 
to the persBn and to the property. It preserves from in- ' 
jury to their property the same persons who were to be 
secured in their personal liberty. 

In the first place, this comprehended many who were 
considered as citizens of die United-States, but who had 
committed crimes against their country. 
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Wasdiepropeny Id be retKmd to liiem i^ ^ 

ment, sqrt BIr. Rmwle, .for the purpose of being taken 
from dieni die nezti-*By no meant* Tbe stipnlatHMia 
extend to preclude aiqr dnminal proceedings tor what 
had been done during.die war. The effect of alienage 
was left to considerations of pdicy. Our conunission- 
er^ I trust, would not lunre suffered any interference by 
the British on dutt bend. 

This article wasintended to prevent punishment, not 
tD-secUre reward* If the lojralist b put upon the same 
footing as die aUbfr in the war, he has no cause of oon^ 

There must be no future loss ; no damage by reoion 
of tfaepart wluch any have taken during the war* If is 
not asked* If Daniel Coxe had foug^ under genend 
Wicuhifigton and at the peace eaqpatriated himself and 
become a British subject, the rule for which we contend 
would have been equally applicable* Many of the peo- 
ple came back, and were naturalized under acts of as- 
semUy, and of course hcdd their lands ; such as Jfrw 
Gordon in Pennsylvania, and others* 

The construction of die treaty attempted by our op- 
ponents, can only be maintained by reference to die 
common law doctrine, that natives of Great Britain 
were corutructively bom in America* 

The 5di article assists in die construction of the 6th, 
and is recommendatory where die confiscation laws had 
been actually carried into effect* The 9th article oi die 
treaty of the 19di of November, 1794,' is in perfect unt^ 
son with the ideas I submitted to the consideration of 
the court. Different ideas had been entertained in die 
different states as to the policy of permittiiig aliens to 
hold lands* It was alwa3rs a matter of state reguhtion* 
In Pennsylvania they might purchase ;— 40w they may 
take by descent* 

The treaty, dierefore, so far from looking to future 
acquisitions bv purchase, is confined to those who now 
hold. 
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It 18 observable that Judge Tucker does not express 
himself decidedly. He uses the qualified and guardedi 
expression that the treaty seems, to have revived the 
common law principle that t]^e antenati of both coun- 
tries were natural bom to both. He qualifies his argu- 
ment still further, by saying, British subjects bom since 
the separation are aliens ; but such of them as were bom 
before the definitive treaty of peace took place^ seem to 
be entitled to the benefits thereof, so far as they had, or 
might be presumed to have, any interest in lands in the 
United States. All others appear to be aliens in the 
strictest sense of the word, except as their cases may 
have been remedied by the late treaty of the 19th Nov. 
1794. 

Daniel Coxe had no interest in lands in the United 
States, and could not be presumed to have, on the 3d 
of September, 1783. 

It is curious to observe the unreasonable consequen-*. 
ces to which this doctrine of antenatus leads* 

If the loyalist died and left an unoffending infant, his 
lands escheat. 

If he leaves an antenatus who had waged war against 
us, he succeeds to the possession* 

Say with Judge. Tucker that under the equity of the 
treaty of peace, giving it the most liberal construction, 
all rights of British subjects, actually vested, not di- 
vested, were protected ; and that when such rightsrelate 
to lands, the persons having such rij^t, if not then ci- 
tizens, had dieir whole life -time to become citizens; 
which, if they neglected to do, their lands at their deaths 
would be equally subject to escheat as those of any alien 
naturalized, and dying without heirs other than aliens^ 
How isf this reconcileable with his doctrine of antenati 
being entitled to purchase, take by descent, and every 
other mode of acquisition i Or, with his argument that 
the common law principle from which this doctrine o£ 
antenati flows, that of perpetual allegiance by birth, has 
never been translated as a part of the common law into 
the United States i How can he reconcile it to his cen- 
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iriLVAxvE sure and s^ictures upon the determination of ^udge 
7' T Ellsworth in. WitUams^s case I He himself acknowledgea 
%U. that after the 28th of October, 1795, no British subject 
can purchase lands within the United States, so as to 
be protected by that treaty. 

If once this whimsical doctrine of ofitenatus be ad- 
mitted it will give rise to an infinity of perpleiung 
questions* 

An attainted loyalist, if he retains his citizenship may 
«stum and be immediately eligible as a member of the 
house of representatives or the senate. After 14 years 
residence, though he xannot be naturalized without the 
consent of the state in which he was proscribed, yet he 
Aay be president of the United States. 

I inter from allthesc considerations that the expatria- 
ton of Daniel Coxe induced the forfeiture of alienage, 
and that he is. thereby precluded from taking lands by 
descent in the United States of America.^ 

Cur. ad. vult* 




ADAMS, qui tatriy v. WOODS. 

THIS was a case certified from the circuit court of the 
United States for the Massachusetts district, in which the 
opinions of the judges of that court were opposed. 
The act of 
two ^^ '^ ^^ ^ action of debt fijr the penalty of 2000 dollars, 
1j22ciSoii8 ^ wnder the 2d section of the act of congress ol^ld of March^ 
^npenalsta^ 19^94, ^ to prohibit the carrying on the slave trade from 
tntes, extend* w rfie United States to anv foreign place or country.*' 
MweDtopai. VqUZ^P.%^. 
aHies created ^ ^ 

after, aa before 

thatact»aiidto The words of the act are, ^^ shall forfeit and pay the 
aetkma of ddit u a^m of two thousand dollars ; one moiety thereof to the 
^fti^'li^ " "®^ ^^ *^ United States, and the other moiety thereof 
indictments. *^ ^^ ^ use of him or her who who shsdl sue for and prose*- 
** cute the same." 

The case of iAPHvaine ▼. Coxe'** Lessee, hf mistake dated Fcbrosry? 
1804, was the first case decided in February Term, 1805. 
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The defendant ple»led, ^ that the cause of acticm, set 
^^ forth in the plaintiff's writ and declaration, did not ac- 
^^ crue within two years next before the date and bsuing 
*^ forth of the writ in this case against him in manner and 
** form as the plaintiff hath declared, and this he is ready 
** to verify. Wherefore," &c. To which plea there was 
a general demurrer and joinder. 

The questbn was whether the plea was a good bar to 
the action. 

The plea was grounded upon At 32d i of the actjof 
congress of April 30M, 1790, voL 1, p. 113, 114. wlitn 
is in these words : ^^ That no person or persons shall be 
^ prosecuted, tried or punished for treason or other capi* 
*^ tal offence aforesaid, wilful murder or forgery excepted ; 
*^ unless the indictment for the same shall be found by a 
^ grand jury within three years next after the treason or 
^* capital offence aforesaid shall be done or committed : 
** Nor shall any person be prosecuted^ tried or funished 
** for any offence not capital,, nor lor any fine or lorfeitpre 
^^ under €my penal statute, unless the indictment or tnfor* 
^ motion for the same shall be found or tn^ti'^ti/^^ within 
^^ two years fix>m the time of committing the offence, or 
^* incurring the fine or forfeiture aforesaid : Provided^ 
^^ that notmng herein contained, shall extend to any person 
" or persons j^eeing from justice.l^ 

This cause was argued at February term^ 1804. 

Lincobij attomey^generaly for the plaintiff. 

The offences described in the act of congress upoi^wMch 
iiie defendant relies are inala in se* They were crimes ori« 




Informations are of two sorts :— »Those in behalf of the 
United States and the infonaer; «id those U» behalf of the 
United States alone. 

They are considered as criminal proces9» The act. de- 
scribes only such offences as are to be prosecuted by fWfc(- 
ment or itiformatiori*: for the words are, 5* unless thetn- 
^ dictment or information for the stole shkU be found or in- 

ITU 
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^^ stituted,^' (cc Hence it is apparent that the kgisia*' 
ture meant to limit only prosecutions of that kind* 

An action of debt fui tam^ is a,chil^ and not a crimi« 
nal process* The act of congress on which the defen- 
dant relies is entitled, ^^ an act for the punishment of 
certain ; crimes against the United States.'* The limi- 
tation it contains is intended to be a limitation otcrim^ 
nal prosecutions. Lord Mansfield^ in the case of Atcheson 
n. Everitty Cowper^ 391, says, ^^ now, there is no dis* 
^* tinction better known, than the distinction between 
*^ ci»H and criminal law ; or between criminal prosecu* 
^*^ tions and civil actions. Mr. justice Btackstone and all 
^ modem and ancient writers upon the 'subject distin- 
*^ guish between them. Penal actions were never yet 
*^ put under the head of criminal law, or crimes* The 
*^ construction of the statute must be extended by equity 
*^ to make this a criminal cause* It is as much a civU 
*^ action, as an action y^r money hadand received.^* 

But even supposing that the act of congress meant to. 
include actions of debt, under the terms indictment or 
information ; yet it refers only to penal statutes, or of- 
fences then existing, and cannot extend to oflfences ere* 
ated by subsequent statutes. This may be inferred from 
the force of the terms used. ** Any penal statute'^ must 
mean any existing penal statute. A similar construction 
is put upon the statute of 21 James, 1. c. 4. by the 
judges in England. The words of that statute are ** any 
penal statute*^ — yet the court held that those words re- 
ferred only to penal statutes then existing, and not those 
subsequently enacted. CunninghanCs law diet, ttikj 
Limitation — 5 Mod. 425 — 1 SalJk. 372, Sex tf. Gaul^^ 
1 Sali. 373, Hicks' s case. If the legislature meant the 
act to apply to all future penalties, they would have 
said, any penal statute how existing or which shall herC'* 
after be enacted. 

The legislature could not suppose that the term of two 
years would be a proper liinitation of all penal actions. 
In the present case it goes to a total annihilation of fhc 
penalties of the act. No vessel engaged ii|»the slave 
trade can ever be subjected to condemnation ; for the 
voyage is always circuitous, and generally takes up more 
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thtt^ tlie two yean to perform it. It is geaerflly i 
the (Joited States to the West-Indies^--&om thenc 



from 
thence to 
A(rica«-the*nce back to the West-Indies or South Aine- 
Tica, and thence home. It is scarcely possible that all 
this should he accomplished in two years. I have late- 
ly seen a set of papers sent from our consul in England 
to the secretary oi state, in which orders were given to 
the captain to go to the West«Indies, and from thence 
to Africa, and to continue the trade until the vessel 
should be no longer fit for a voyage. 

in the act of 2^ March^ 1799, to regulate the duties 
upon imports and tonnage, i 89, voL 4, p. 430, is the 
following clause ; ^^ That no action or prosecution shall 
^ be maintained in any case under this act, unless the 
^^ same shall l^ve been commenced within three years 
^ next after the penalty or forfeiture was incurred ;" 
which shows that the legislature did not consider the act 
of 1790 as applying to a^y offences subsequently crea- 
ted ; otherwise they would not have inserted a new li- 
mitadon ; or if they meanjt to extend the right of action 
to three years, they would have used affirmative words, 
and said that actions for penalties under that act migl^t 
be prosecuted at any time within three years, the act of 
1790 notwith^a&dingj» 

Swanun contra* 

It is immaterial whether this is to be considered as m 
criminal or a civil process. The act of limitaiion is a 
general law applying to offences subsequendy created, as 
welV as to those already existing. The cases ched fnorn 
CunnitijfhanCs law diet, are grounded upon the peculiar 
words of the statute of James^ and do not apply to those 
of the act of Congress. There may be a little obscuri- 
ty in the words of thff act, but th^re b none as to the in- 
tention of the legislature. They meant to make a pro- 
vision which should extend to all prosecutions upon pe- 
nal statutes. The action qui torn is a common law re- 
medy, and existed as a mode of prosecution at the time 
of passing the act of 1 790 ; and although it does not ex- 
pressly limit an action (if debt for the penalty, yet it ex- 
pressly limits all prosecution for the penalty, not the pro- 
secution in a particular mode. The words are, -^^ nor 
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^ sWl any person be prosecuted^ triedy or punished.'''-*- 
But if die opposite construction is correct* ^the United 
States would be barred from prosecuting, but an indi- 
Tiduai would not« 

The court took time to consider— -and now at tUs 
tcmi— 

February IS, 1805— 

Marshallj Ch* y. delivered th^? op'mion of the 
ciourt**— . 

This is an action of debt brought to i^cover a penalty 
imposed by the act, entitled *^ an act to prohibit Uie car- 
^« lying on the slave trade from the United States to any 
^ forei^ place or country*" 

It was pleaded in bar of the action, that the of- 
fience was not commiued witbif two years previous Ko 
the institution of the suit. To diis plea the plaintiff de« 
murred, and tiie circuit court being divided on its suf- 
ficiency, the point has. beei^ certified to this court. 

In the argument, tiie plaintiff has rested his case on 
two points. He contends, 

1st. That the act of congress^ pleaded by the defen- 
dant, is no bar to an action of debt. 

2d. That if it be a bs;r, it applies only to the recovery 
of penalties g^ven by acts which exbted at the time of 
its passage. 

The words of the act are, ^* nor sbaU any person be 
prosecuted," &c. voL 1, /. 114. It is contended that 
the prosecutions limited by this law, are fhose only which 
are carried on in the form of an indictment or informa- 
tion, and not those where the penalty is demanded by 
an action of debt. 

But if the words of the act be examined, they will be 
found to apply not to any particular mode of proceed- 
ing, but generally to any pniseeuticm, trial, ^r punish- 
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mettt for Ae tStnee. It U not declared ^li^t no indict- 
ment shall b<^ (oond, or informaUon filedy for any of- 
fence not ^tapitsXi ^r for any fine or forfeiture under any 
penal ttttute^ unless the same be instituted within two 
years after tiie commission of the offence. In that cas^ 
the 9ct would be pleadable only in bar of the particular 
action. But iiisdedaredt that ^^no person shall be 
prosecitted, tricdv or punished/'— ^words which shew 
an intention, not merely to limit any particulsu* form of 
action, but to limit any prosecution whatever^ 

It is true diat g^eneral expressions may be restrained 
by subsequent particular words, which shew that in^the 
intention of the legislature, those general expressions are 
used in a particular sense : and the argument is a strong 
one, which contends that the latter words descrilping the 
remedy, imply a restriction on those which precede them* 
Most frequeni(ly they would do so* But in the statute 
nnder consideration, a distinct member of the sentence, 
describing one entire class of offences, would be render- 
ed almost totally useless by the construction insisted on 
by the attorney for the United States* Almost every 
fine or forfeiture under a penal statute, may be recover* 
ed by an action of debt as well as by information ; and 
to declare that the information was barred while the ac- 
tion of debt was left without limitation, would be to at- 
tribute a capriciousness on this subject to the legisla- 
ture, which could not be accounted for ; and to declare 
that the law did not apply to cases on which an action of 
debt is maintainable, would be Ito overrule express words, 
and to give the statute almost the same construction 
which it would receive if one distinct member of the 
sentence was expunged from it* In this particular case 
the statute which creates the forfeitiure does not prescribe 
the mode of demanding it ; consequendy, either debt or 
information would lie* It would be singular if the one 
remedy should be barred and the other left unrestrained* 

In support of the opinion, that an act of limitations to 
criminal prosecutions can only be used as a bar in cases 
declared by law to be criminal at the time the actof limi- 
tadons was passed, unless there be express words ex- 
tending it to crimes to be created in future, Cunmng" 
ham^9 law dictionary has been cited* 
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Thecaseiil£biiMiig'Aiz>nisreportedinl SaU*nndSModk 
and seems to be founded on the peculiar phraseology of 
the statute of tite 21 of y antes 1. diret:ting mformations 
to be filed in the coiitity in which the offences were com* 
mitted. That sutute was expounded to extend only to 
oSenccs, which at the time of its passage were punisha* 
ble by law. But the words of the act of congress plain- 
ly apply to all fines and forfeitures under any penal act, 
whenever that act might pass. They are the stronger 
because- not many penal acts were at that time in the 
cod^ 

In expounding this law, it deserves some considera* 
tion, that if it does not limit actions of debt for penat* 
ties, those actions might, in many cases, be brought at a* 
ny distance of time. This would be utterly repugnant 
to the genius of our laws* In a country where not even 
treason can be prosecuted after a lapse of three years, it 
could scarcely be supposed that an individual would re^^ 
mjain forever liable to a pecuniary forfeiture. 

The court is of opinion that it be certified to the cir- 
cuit court for the district of Massachusetts, that the is> 
sue in law joined in this case, ought to be decided in fa- 
vour of the defendant. 




A creditor up- 
on open ac- 
count who has 
assigned his- 
claimtoatllird 
person^ with 
the assent of 
the debtor, is 
stifl competent 
to maintain an 
action at law 
in his own 
name against 
the debtor, lor 
the use V of the 
a8«|;iiec; but 



WINCHESTER v. HACKLEY.* 

ERROR to the circuit court for the district of Virgi- 



nia. 



The declaration was for money paid and advanced by 
the defendant in error forthe use of the plaintiff in error. 

Upon trial of the issue of non assumpsit two biHs of 
exception were taken by the original defendant. The 
verdict was, for plaintiff 41 55 dollars damages. 

The first bill of exception stated, that the plaintiff be- 
low Offered in evidence sundry bill? of exchange drawn 

^Present, Manhall^ Ciu.J, CuMitg^Fatwr!w^^uAWMHnfi;tm^ym^cft'^ 
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hyttar defendant upon tl^plidnttff; to SB Mtom^ WnrcsM^ 

the M^ce demanded by the plamtiff ' of the defendant^f— '*^ 
And'ialsd several accounts current between the defendanti haos&bt* 
and the mercantile firm of Ridiard S. Hacklev, and Co« Vw^y*^^/ 
oft the city of New-York; of which the plaintUf and Seth the debtor ui 
8. Wigguiton wtretwo; that tjhe said bills of exchange ^]Jjf3iim» 
were debited to the defendant in ^e said accountSyaa being agumt the m^ 
due from him to the said' Richard S. Hackley, and Co* ttmee. 
and that the said accounts contained various Other articles The ddfaidant 
of debit and credit to a considerable amount, commenped S^fcrUd 
oil the day of and continued till the day of ^ebts made by 

when the firm of Richard S. Hockley was changed into the mitooii. 
that of Richard S.^ Hockley and Co* and concluded on A»ct pf .the 

dyitft goods M 
That in these accounts, the balance stated to be due &c«orw-the 
from the defendant^ to the said Richard S. Hockley^ ^^^ ^^ 
on the day of is transferred, with the consent Jwd'SSe"*'^ 

ofthesaid i^icAar^/J*. Hockley^ to the said Richard S. adits. But 
Hockley and Co. and that the account in which the said such misooii. 
balance is so transferred to the said Richard S. Hockley^ Aict is proper. 
and Co. and the formation of that firm, were commu- 2itnto"m'a'' 
nicated by the said Richard S. Hockley himself to the mitfor'tb X 
defendant, before the institution of this suit ; and purpose 
that the defendant thereafter, made to the said Rich* 
ardS. Hockley y and Co. several remittances in money 
and commodities, towards the discharge of the said ba- 
lanccvand addressed to them several letters concerning 
the same, which remittances and letters came to the hands 
of the said Richard S. Hackley^ and Co. Whereupon the 
defendant moved the court to instruct the jury, that if the 
balance aforesaid, was transferred as aforesiud to Richard 
S. Hockley and Co. it was not a subsistbg debt from the 
defendant to the plaintiff alone, at the commencement of 
tills suit. But the court (consistino; of Marshall^ Ch. J. and 
Griffin^ district judge) overruled the motion, bebs of opin- 
ion that, though &e debt was in equity^transferrea to 
Richards. Hockley^ and Co^ yet the suit was maintainable 
for their benefit in the name of Richard <& Hockley. At 
the same time the defendant was permitted to give in evi- 
dence, any discounts which he might claim against Rich' 
ardS. Hockley^ and Co. 

The second .bill of exceptions stated, that the plaintiff, 
to -support his action, gave in evidence sundry accounts 
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current between himself, and the defendant in which the 
phantiffhud credited the defenda?ity as being in the plain- 
tiflPs hsmds for coIlection,for die proceeds of a certain quan- 
tity of flour, which he had sold for the defendant, but 
hjul afterwards charged^o the defendant several sums on 
account of tlie alleged insolvency of some of the purcha- 
sers of the said flour. It also appeared, that in the ac- 
count current, and accounts of sales, the proceeds of sale 
of the esud flour were stated to be outstanding, subject to 
collection, and the plaintijFdid not undertake to guarantee 
the debts. Whereupon the defendant, in order to repel 
diat evidence, offered to prove that the sums so charged to 
the defendant T&f re lost by the fnismanaffetnent and miscon' 
duct of the plaintiffs in having made the ^ales to persons 
known by him to be unworthy of credit ; but the court re- 
fused to permit such proof to be made to the jury in this 
action, being of opinion that such misconduct was proper- 
ly to be inquired mto in a suit for that pui*pose* 

This caseheing submitted without argument, the judg- 
ment xoas affrmedj with costs. 




The inhabit- 
ants of the dis* 
tiict of Co- 
lumbia, by its 
separation 
from the states 
of Virginia 
and Maryland, 
ceased to be 
citizens of 
those states 
respectively. 
By the insol- 
vent law of Ma- 
ryland, of the 
3d of January, 
1800,thechan- 
cdV>r of Ma- 
ryland could 
not <£schargQ 
a citizen of 



REILY, APPELLANT t^. LAMAR, BEALL, 
AND SMITH, APPELLEES. 

THIS was an s^peal by Reily fi-om a decree of the cir- 
cuit court of the district of* Columbia, which dismissed 
his mH in equity with costs. 

The defendant, Beallj some time in the year 1TB9 or 
1790 had brought suit in the name of Lamar ^ for the use 
of Beally by Robert Smithy his attorney at law, against 
Reilzfy the appellant, upon a note for 400 dollars, and re- 
covered judgment in the general court of Maryland* 

The bill stated that durmg the pendency of that suit, the 
complainant Reiiy^ supposing that Smith was fuUy au- 
thorised to receive payment of the debt in any manner he 
should think proper, sold him a tract of 4600 acres of land 
in the state or Georgia, for the sum of 1533 dollars, for 
the express purpose of discharging that debt and some 
others wliich Retly owed in Baltimore. That in settling 
with Smith for the purchase money of the land, the amoui^ 
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of ttu^ ddit was deducted and kft in the bands of 
Smith to ht paid to Beall under z proinise from Smith 
that he would have the entry made upon the records of 
the court that the debt was satisfied. And after deduct- . _ 

ing also the amoimt of other debts which Smith undertook Manknd who 
to pay for S<fily^ Smith paid him the balance by a check Jl|?*^*^**'* 
on the bank, being about 17 dollars. That thus the mat- c^^^^^ ^ 
ter rested until the year 1799 or 1800, when being called the time of itr 
pn by ^^a// for payment, ^rt/^ applied to Smith to know sepjumiioa 
why tlu- d-'bt had not been paid, who replied that it had ^^ J^^ 
been-dclayed in consequence of a dispute between one 5!^c»wiiiad 
yohn Lynrty to whom the note had been indorsed, and the complied with 
said Beall as to which of them was entitled to the money ; aB £b reqm. 
but that it had been settled by reference that BeaU should "^ ^^ '^' 
have it ; and that Raly might remain easy, for he sliQuldi ^ to^erSolT 
notbQ called on ag:un for payment. That Reily inform- himself to a 
ed Beall tim, he had paid the amount to Smithy and that ^Bacfatfg« be> 
Beally hzA acknowledged to several persons that he was sa- **J? **^ ■•P*' 
tisfiqdthefactwasso, and had emplcr^ed Counsel to bring ^,^ ^^^^ 
suit against Smith for the money* That Smith had char- thcr a penon 
ged Reily with the said debt in his books, and that Reihf who h — ne 
had seen the entry in Smithes own hand- writing, and prays tod2i*hiJ*^ 
that the book may be produced* diJ^m mi. 

dertnmiol. 
That after the said judgment was 'rendered, viz. on ^ •ejt, eaa 
the 3d of January, 1800, the legislature of Maryland pass- ^^ijl^^JJj^ 
ed an insolvent law, in favour of Reily y and others, and . * ^v^^* 
on the 23d of December, 1800, he cpnveyed all his estate 
to a trustee agreeably to the h^, for the use of sdl his cre^^ 
ditors, and that on die 4th of April, 1801, the chancellor 
of Maryland granted him a certificate of discharge, (a co* 
py of which is made part of the bill) whereby it was ad- 
judged and ordered that he should be dbcharged from aQ 
debts, covenants^ contracts, promises, andagreemeiUs due 
from or owing or contracted by him, before the aforesaid 
23d day of December, 1800, provided that any proper^, 
which he had acquired since the execution of the said aeed, 
or should acquire by descent, or in bis own right by be-, 
quest, devise, or in a course of distribution, sho^d. be lia- 
ble for the payment of Kis said debts. Tliat a writ of scire 
facias having issued sometime in the year 180Pj[ .tb revive 
the said judgment, Reily instructed his attorney at law to 
plead the said discharge in bar thereof, which he neglected 
to do, without any default pn the part of Reily. That all 
the property he possessed was duly dt^rivered* up to the 
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trustee 9t thc^ time of executing the deed of trustt' and that" 
all the property now in his possession was a devise, or the 
proceeds qf a devbe to his wife. That execution having, 
upon the scire facias aforesaid, been awarded by the gen« 
eral court of Maryland, an exemplification of that judgment 
had been bv the said Beail filed in the clerk's office of the 
circuit court of the district ofColumbidf for the county of 
Alexandria, and execution issued thereon, with intent to 
levy the same upon the goods, and cfTeas held by Jieih/^ 
in the right of his wife, to stay which, and ail other pro* 
ceedings at law, the biU. prayed an mjunction, &c. 

Beall^ in his answer, statied, that he ha.d never received 
any part of the money either from I^eilt/y or Smithy who^ 
he admits, was his attorney, in the suit against Reily.^^ 
That Smith denied that ReilyhsiA ever paid him the mo- 
ney, and that BeaU had no knowledge, otherwise than by 
the information of Reily^ that the same had been so paid* 
But that some thne after the original judgment was ob- 
tained agaifist Reiiy^ Smith told BeaU ihdX ifhewimld 
make to him, the said Smithy a liandsome discount upon 
the said judgment, Ke would pay him the money for the 
same, which Beail refused to do* He admits, that for 
some time he did believe, and had declared his belief, that 
Reily had paid the money to Smithy and under that im- 
pression had given instructions to an attorney to examine 
into the business^ and bring suit against Smithy or Reily as 
he should judge besti but he never positively admitted 
the fact to be so, nor has h6-intimated such, sm opinion 
since he has seen Smithes answer. He does not admit 
that Reily had ever regularly and legsdly obtained the ben^ 
efit of any msolvent law of Maryland, nor diat he mstruct- 
edhis attorney to ple^ his lUscharge — but that if he did^ 
the attorney was able to pay any damages which Rtily 
might sustain by his negligence. That the plea would be 
a good plea at law, and therefore the complsunant could not 
resort to equity for that benefit which he hadlost by his 
negligence. He admits that it appears by the proceedings 
that the deed from Reiley to his trustee under the insol- 
veiit law for the benefit of his creditors was dated on the 
23d of December, 1800) and his discharge on the 4th of 
April, 1801, during all which time ^ri/t/ lived eitiberin 
the city of Washington, or town of Alexandria!, smd con-- 
tends that as the court below had determined that the ju- 
risdiction of Maryland and Virginia over Uie ceded terri- 
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tory ceased on the Ist Monday of December, ItOO, the 
kgislatwe or chancellor of Maryland had no power to 

B18S such law, or give such discharge to the said Reify. 
e does hot admit that the property now held by jReify is 
held -in rig^t of his wife. 

The answer olP the defendant. Smithy admits that as at- 
torney for Beall he brought the suit against Reify^ and 
that he purchased of him, as he then imagined, a certain 
parcel oi land, consisting of 4600 acres, represented by 
Beify to be in the state of Georgia, at the price of two 
shillings and six pence current money of Maryland per 
acre, amounting for the. whole to the sum of 1533 dollars 
and 33 cents : but denies that in making that purchase he 
undertook or assumed for Seilu to pay the debt to Beaii^ 
and that Reify ever left in his hands any money for that 
purpose, and that he f Smith J ever promised to have an 
entry made on the records that the debt was satisfied.—* 
The answer then avers that Smith had availed himself of 
all the means in his power to obtain satisfactory informa- 
tion respecting the title, and even of the existence of the 
Georgia land, and that failing in all his various attempts, 
he has reason to believe, and does believe, that he did not 
acquire any tidc^ He denies that he ever told Reify that 
the payment of the debt by him f Smith J had been delayed 
in consequence of any dispute, and that he gave Reify any 
ground tp believe or imagine that he f Smith J intended to 
pay the said debt or any part of it. That he never charged 
Reify in any account against him with the amount, or widi 
any part of the debt, and that no part of the purchase mo- 
ney was ever deducted: to pay the debt. It avers also that 
Smith in the years 1790, 1791, and 1792 did not keep any 
book of money accounts whatever, except a bank book, nor 
any kind of book of accounts wherein such an entry could 
with propriety have been made, and that there never was 
. in his possession, or kept by him such a book of accounts 
as the ssdd Reify has alleged. The answer does not state 
that Smith has in any manner paid Reify for the lands. 

The copy of the chancellor's certificate of discharge, 
referred to in Rtify^s bill, states the date of the deed 
from Reify to his trustee, to be the 23d of March 1801, 
and not the 23d of December 1800, as alleged in thebiH 
and admitted in Beall's answer. 
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The deed from Reily.to Smith for the Greorgia laiids, 
and also a deed of quit claim fromCpbbs (frovti whom 
jReily purchased them) to A$'miMy ttid the surveydr^s fdat 
and certificate of survey, were produced in evidence. 
The depositions tended to prove ihut Smith had receive 
ed from Georgia, very favourable accounts orthe Gcor-- 
gia land, and, of the goodness. of the Vitle ; and that the 
lands i^re worth a dollar per acre* That he had said, 
as late as June or July 1801, that at the time of his 
purchase from Reily^ it was understood that any debts 
due' from Reily^ which Smith should satisfy, were to be 
admitted as payment for the land ; that believing at 
that time that he had made a valuable purchase, he did 
pay some debts and offered to "pay others^ if the creditor^ 
would make abatements. That by the contract he was 
at full liberty to settle any debt due from Reilyy in the 
easiest and most advantageous way to himself; that he 
denied that he hiad engaged to pay any particular debt^ 
but that he was to discharge the purchase money, by 
purchasing or satisfying claims ^gainst Reily in any way 
he found best. That he offered, to pay jSea// the deb^ 
Peily owed him, if Beall would allow a handsome dis- 
count, but that Beall had refused to do so, and the con- 
versation ceased. That he had not received any satis- 
factory information respecting the Georgia lands, and 
feared he had made an incautious > purchase, and that 
the lands did not exist. He regretted that he had paid 
any thing ; and said that he had offered Reily die landat 
again upon receiving what he<had paid, which Reily de- 
clined. That ht: only wanted to be satisfied that there 
was such land as he hacf bought of Reily^ and that he 
had title, and the business should be setded immediately 
with him ; but that the business^ between Reily and 
Beally was out of the question between him and Reily. 

The evidence as to Beally only went to prove that be 
had several times, expressed a belief that Reihf had set- 
tled the debt with Smith. 

At February Term^ 1804, a preliminaiy question Was 
suggested by Mahon {or the appellee^ whether a citoli^;i 
was not necessary in cases of appeals, as well as in cases, 
of writs, of error, under the 22d section of the jadicii^- 
ty act of 1789, vol. !,/». 62. 
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MarMhaU^ Ch. J. The question turns upon the con- Rutv 



sttniction of the act of March 3d 1803, vol. 6, p. 315. 
The words are, *^ and that such appeals shaU be sub* 
** ject to the same rule, regulations and restrictions as 
** are prescribed in law in case of writs of error." 

£• y. Leey for appetlan^k The reason for a citation 
in cases of writs ot error, does not apply to cases of 
^peal. Where the appeal is prayed and granted in the 
«ourt below, the parties are bound to take notice of lt« 

Masofiy in answer to a question from the chief jus* 
dee, stated that he conceived, that an appeal might be 
allowed at any time within five years, in the same man- 
ner as writs of error. The words of the last act of 
congress upon the subject are peremptory, " appeals 
^* shall be subject,'^ &c. 

If there is no citation, the appeal cannot be a super* 
sedeas^ but perhaps the want of a citation is not a suffi> 
cient ground to dismiss the appeal. 

On a subsequent day in the same Termy the cAi>/ 
justice stated it to be the opinion of the court, that the 
appeal having be^n prayed, pending the court below, a 
citation is not necessary ; and therefore, the case is pro- 
perly before the court. 

February ^th 1805. The case was now argued by 
E. y* Lee^ and C. Lee^ for the appellant, and by Mason 
for the appellee.* 

E^ y. Lee. If the plsdntifTs attorney at law, make 
a contract with the defendant, by which the plaintiff's 
demand is , satisfied, it binds his client. So he may 
leave the matter to reference, and the client will be. 
bound by the award. The answers of SnUth and Beall 



* E, y. Xce, bang aisked by the covat, for a •Utement of the case 
agreeable to the rule of court, aUe^ that it waa not in hu power to 
u^jEe a statement, "at it waa a queation aa to the wogfat of teltiinonjr, on 
•ontradictory evidence. 

Manhallt Ch. y. llie court reouife a atatemcnt of the caae^ even 
though the queation is a question or fact »^-at least the substance of the 
bil smd answer, and the fiu^ which are ia cont^^might be stated. 
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are contradicted in a material point, and the rule is 
equity is, that if the defendant'^ answer is false in a\ 
material point, it shall not be taken to be true in the re- 
sidue* Mr* Smithes answer, states that he has availed 
himself of all opportunities of ascertaining the title, nky 
the esustence of the land* 

Rvbert Lpng^s deposition shews this to be incorrecf; 

, BealPs answer states that he never did aver that 
Xeily had paid the money to Smith. This is contra- 
dieted by Lloyd BealPs deposition* 

Another ground of equity on the. part of the appel- 
lant, is his discharge under the insolvent act of Mary- 
land* He is not precluded from setting it up in equity, 
because his attorney neglected to plead it at law. No 
fraud is alleged 'or suggested in obtaining it ; but it is 
stated, that the discharge was after the district of Co- 
lumbia was separated from Maryland, and that upon 
that separation, Reili/ living in the city of Washington, 
ceased to be a citizen of Maryland ; and that as the 
act directs, that the chancellor shall be satisfied that th<e 
person applying to him for a discharge, was, and is a 
citizen of Maryland, and afi the legislature could' not 
authorise the discharge of a person from his debts, who 
should not be at the time of the discharge a citizen of 
Maryland, the discharge was not. valid and regular* 

But the act of Marj^land was passed before the 
change of jurisdiction, and the discharge was only a 
consequence of what was begun while the legislature 
had jurisdiction* By the act of session by Maryland, 
and the act of acceptance by congress, it is provided 
that the operation of the laws of the state, should noft 
cease nor be aiTected by the acceptance until the time 
fixed for the removal of the government, and until con- 
gress shall otherwise by law provide* 

The time appointed for the removal of the govern*- 
ment, was the Ist Monday of December 1800, but con- 
gress did not provide by law for the government of the 
district of Columbia, until the 27th of February 1801. 
The insolvent act passed on the od of January 1800* 
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On t^e 15th of April 1800, the chancellor passed an or- 
der that Reily give notice to his creditors, to appear on 
the 6d of November 1800, on which day, notice having 
been given, the oath of an insolvent debtor was admin- 
istered to Reily by the chancellor, and a trustee appoint* 
ed« On the 2ad of December 1800, £r//y conveyed 
all his property to the trustee, who on the same day 
gave bond for the faithful performance of the trust, and 
a receipt for the effects. Thus every thing was doae 
by Reily on his part, to entitle hiifii to a discharge before 
the operation of the law of Maryland ceased. The 
chancellor therefore, having the cause before him, and 
having once had jurisdiction, could not be deprived of 
it by the separation of the territory. 

If a crime had been committed within the district of 
Columbia before the 27th of February^ 1801, it must 
have been punished accordmg to the state law of that 
part of the district in which it was committed. 

Besides, it is worth consideration whether, as the 
debt was due to Beall^ who always remained a citizen of 
Maryland, it might not be barred by an act of the legis- 
lature of Abryland, notwithstanding the debtor &id 
ceased to be a citizen. 

The words of the insolvent act fJtfowndfer session^ 
1T99J c. 88, passed Jatmary 3i/, 1800, \ 3, are-^ 

** J 3. And he it enacted^ That no person herein before 
mentioned, shall be entitled to the benefit of any of the 
provisions of this act, unless the chanc€Jkir shall be satis^^ 
fied, l^ competent testimonv, that he is, and at the time 
of passmg dias act waa^ a dtizemof the United States, and 
of tUs state, and unless, at the time of presenting his pe- 
tition as aforesaid, .he shall produce to .the chancellor the 
aastat, in writing, of so many of his creditors as have due 
to tiiem the amount of two thirds of the debts due by him 
at the time of the passing of this act ; provided, that fo* 
reign creditors, not residing in the United States, and 
not having agents or attomies residing therein, duly em- 
powered to act in their bdudf, shaU not be considered 
within the intent and meaning of tiiis clause ; and provi- 
ded also, that the chancellor may, without the assent 0( 
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iL^tvr the creditors as afiiresaud, from time to.time otdcr to be 
Lama h ^ P ^^^ ^ 'g^ from costo^ any of the said p c tit iop gi s who 
^''^* maybe in actual confincmcnty in Viitiie^awpn)ibtts. is- 
sued, or that may be issued, in pnnuance mwacf ddit at 
dMstimedneanda!raigJby him, wUdidiscfaa^isheiv- 
fay declared to be a release only of the petaoii ctfauch debt-, 
or, bitt not of Us property, unless the assent m writiBg of 
two tiurds in value of die crecfitors as albresadd be ob> 



It was on^ necessary that the chancellor should be 
satisfied tbait ReU^. was acidzen of Mai^iand at the 



time of nasstng tfae^ct, and at the time of his apfiict^ 
tion to the chancellor Sm* its benefit: and these &^are 
notdenied. 

Jattion confrom 

There are poly two ^lestiona in this 



1. Has jff«Bly any equity on the ground of haviugTMud 
die judgment I 

2. Has he any equi^ on die ymmd of being released 
by the act of assembly ? 

1. It is admitted dwt he has im equi^if aHthefiicts 
stated in the bill are ttue. But the bill itself is not evi- 
dence. 

The miswera of Amrit and Beoff deny all die equita* 
He &cts, and thcrettuo evidence to prove them. 

The cMtroversy b really between ^etl^ and 5iniM-» 
fer it is not dleged diat BeeiU luu been satisfied, udess, 
the i^QPment to ^aiAift is proved, and^bindsBraiL But 
'as the evidence does mt prove a payment to AnilA, there 
is an end of the first pmnt. 

3. As to the discharge under die insolvent law. 

It is a principle that if a man has a defence at law aiid 
waives it, he shall not avail himself of it in equity. This; 
is a defence which peculiarly requires that it should have 
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been pleaded at law. The plea would have embra^ all 
the fiucts which were neceaaar^ to ahew that he was re* 
gularly discharged, any of which the plaintiff might have 
traiyersed and put in issue* 

The bin alleges he was regularly discharged* The 
answer denies it and puts him upon Uie proof* How has 
he proved it i By the chancellor's certificate only ; and 
diatwas made on the 10th of Afril^ 1801, when, ac- 
cording to thie allegations in the bill, he was not a citizen 
of Maryland, but of the district of Columbia. 

The bill states, that the proper^ on which the/rri 
facias was levied, was a devise to his wife, or the pro- 
ceeds thereof. 

The answer denies it, and there is no proo£ 

The bill charges, that he directed his attorney at law 
to plead the dhcnarge. The an'swer denies it, and there 
is no proof, althou^ the attorney himself was examined 
as a witness for the complainant. 

Having removed from die city of Washington to A- . 
lezandria, which is subject to different laws, the dif- 
chaige could not avail hun there. 

There is no evidence that Beail was a citizen of Ma* ' 
ryland, and therefore the argument that the legblature 
of Maryland might bar him m>m a recovery of Uie debt,, 
although Beibf should not appear to be a citizen, does 
not apply. 

CAoffr, J. Would not the proper remedy be, by 
motion, to discharoe the proper^ taken on thcjlerija'* 
cia9^ if it appealed to be prcqierty which came to the 
wife by devise i 

JS. y. Lee. Althourii that might be done, yet it is 
not the only remedy. It might be too late on die return 
of the execution, when the property mij^t be sold. 

JUarehall^ C. J. Could the court have gone on to 
decree Smith to pay the money to Seilyy and dismiss 

y y 
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ti^thiUlBB to Beallf Was the cause bsucfaastate that 
this could be done i 

€• Lee and JUason admitted that they might* 

Chase^ J. Can an attorney at law, by a contract for 
he purchase of land to himself, bind his client i 

C. Lee^ in reply* We do not. contend for the principle 
to ^t extent ; but if Beall assented to die pay mtnt to the 
attorney in that way, it would bind him in equity. So if 
the attorney has the money of the debtor in hi^ iiands, and 
upon a setuement with the debtor, the attorney retains the 
debt of lus dient« and gives the debtor a check for .the ba- 
lance, the client is bound. If Smith did undertake to set- 
tle this debt it binds BealL But if not, yet Reily has a 
claim against Smithy and the court below ought not to 
have dismissed the bill as against him. There is no doubt 
oiReUy^M equity as to Smith. He does not even allege 
that he ever psud Reily for the lands* He has not produ- 
ced the bank book, as he was required to do, which would 
have shewn the che(^ of 1 f^Viar^* 

As to the discharge under the insolvent act ; if it was 
good in Maryland, it was good in every part of the Uni- 
ted States* 

That it was obtained fairly, legally, and regularly, appears 
fix>m the certificate itself; which \& KtXts^sX prima facie 
evidence of those drcumstances ; and the contrary must 
be proved if alleged: 1 DalL 229, MUarv. HalL The 
present case is stronger than that of MtUar and Hall; be- 
cause hef e both parties were citizens of Maiy land, but in 
that, JdUlar was a citizen of Pennsylvania. 

There is certamly an error in the copy of the certificate 
of discharge filed in this case, in stating the deed of Reily 
to his trustee to be dated the 23d of Marchy instead of the 
^f\dof December; for the certific^iteolthe trustee, by which 
he acknowledges the receipt of all the effects of Reily ^ is 
dated on the 23d of December^ and so is the trustee's bond. 

If the deed was executed on the 23d of Decembery the 
case is dear of all doubt, for the inhabitants oi that part of 
the dbtrict of Columbia which was ceded by Mainland, 
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remsaned citizens of Maryland, and subject to all her laws, 
uhtSLHiQ 27th of Febmartfy 1801, wheii congress first pro- 
vided by law for the government of the district. Laws of 
United States, 1 voLp. \Z%^ResoheofMarytand, 1788 — 
Laws of Maryland, November, 1791, c. 45, ( i^^Lomn 
of United States, 5 voLp. 268. 

^Ute words of the insolvent act are, that the chancellor 
shall be satisfied that the petitioner ^ is and tvas,^^ at the 
time of passing the act, a citizen of the state of Maryland. 
If the chancellor is sausfied tliat he was, at the time of pas* 
sing the act, and is, at the time the petition is presented 
to him, a citizen of Maryland, it is sufficient. But it is 
not necessary in this case to confine the time to the pre- 
senting the petition ; we may admit the proper time to be 
the date of the deed to his trustee. The dischai^ has re* 
lation to that time. So in the case of bankrupts, the' cer- 
tificate relates to the time of domg the act of bankruptcy ; 
although the granting of it may be deferred fi^r a*bng time. 
The insolvent law of Maryland. is to be considered as a 
bankrupt law. So says judge M^Kean in the case of JUiU 
iar and HcM* 

The 4th article of the constitution of the United 
States declares that, ^^ full faith and credit shall be given, 
^* in each 9tate, to the public acts, records, and judi* 
*^ cial proceedings of every other state.'' And ^the ci« 
^^ tizens of each sute shall be entided to all privileges 
^* and immunities of citizens in the several states.'' i?ri« 
/y being, for aught that appears to the contrary, a natu- 
ral born citizen of Maryland, could not be deprived of . 
his right of citizenship by the transfer of jurisdiction. 
He might cease to be an inhabitant, but could not cease 
to be a citizen. ^ 

The situation of Retly is unhappy indeed, if he is not 
protected by his discharge. He cannot recal the deed 
wluch he made of all his ^ects to the use of his creditors. 
His property b gone. And if the insolvent laws of the 
several states are not to be respected, perpetual imprison- 
ment may be the consequence. 

The court below ou^ht to have continued the injunction 
as to all tiie property ot Reily, except such as came to him 
in his own rig^t by devise, bequest, or in the course of 
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Rbxlt distribution. ^Butt if Seifyhta paid Smith, and that p^r- 
Laxjl» & ^^^ ^^^ '^ applied to Beallj then the injunction ougnt to 
«^*sms. ^ general and perpetuaL At any rate a general dissolu- 
' tion of die bjuncuon was eitoneous* 

JU&f ^n, contra; If Reili/ has been discharged undc« 
^ insolvent act, and has transferred all his estiate an«* 
effects to his trustee, the court below C0UI5I not have de- 
creed Smith to pay the money to Retly. The rig^t of av 
loom was not m him, but in the trustee* 

The bsohrent law in the present case is a special law for 
the benefit of certain persons by name, and Reily vrnx^t 
shew that he has complied with all the requisitea of thv 
.acts in as fiidl a manner as if he had pleaded at law. 

There is no clause in the act making the chancellor's ct ;. 
ttficate prima fade evidence of a compliance with all 
those requisites, and there is no such rule of the common 
taw. It is only mzAt prima facie evidence to authorise a 
discharge from arrest. 

Tlie laws of Maryland cannot apply. The opposite 
counsel take that for granted, which is the point in dis^ 
pute. 

There is no mistake in the certificate respecting the 
date of the deed, but if there is, there is no evidence be- 
fore the court by which it ckn be rectified. 

. Marshall, C. J. delivered the opinion of the court to 
the foQowing effect: — 

In this case the court has attentively considered the 
record, proceedings, and evidence. The only equity of 
the complainant's bUl as to Lamar & Beall, arises out 
of the transactions between him and the defendant, 
Smithy. 9nd the court is of opinion that that eqiiity is 
not supported ; and that the material allegations of the 
bill as to the defendant. Smith, and which are denied by 
his answer, are also unsupported by the evidence. Nor 
are the allegadons of the compliunant respecting his^ 
certificate of dbcharge, suffictendy proved. 

By tie srparation of the district of Columbia from 
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the state of Haryiaiid, die complaiiiaiit' ceased to be a 
cidzen of that state, hb residence being in die city of 
Washington at the dme pf that separadon* 

As the conipls***^t was endded to a discharge, upon 
ezecudng "!.*. ^M^ed of assignment of all his effects to 
the trustee i^ipointed by the chancellor, his certificate 
would relate back to the date pf the de^ It hu been 
. sud, diat the true date of that deed was die SSd of 
December 1800, and diat the cerdficate of the chancd* 
lor, which states the date to be the 33d day of Mardi 
1801, is incorrect. 

But the cerdficate of the chancellor, is the only evi- 
dence before the court ^a to that subject, and we must 
take it to be true. It is dierefore, not material to in- 
quire whether the inhabitants of the -city of Washing- 
ton, ceased to be cidzens of Maryland on die 27th of 
February 1801, or on the first Monday of December 
1800, as it is not contended diat they were under die 
jurisdicdon of Maryland so late as the 83d of March 
1801. 

The complainant, dierefore, not being a citizen of 
Maryland at die dme of executing the deed, did not 
bring himself widiin the provisions of the insolvent 
law, under wluch he claims relief 

I was inclined at first to think, that an account might 
have been directed between die complainant and the 
defendant, Smithj but the court is of opinion, that if 
he has any remedy against Smithj it is at law and not 
in equity. The bill must be dismissed with costs, but 
without prejudice. 
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THE UNITED STATkS v. FISHER etal. AS. 
SIGNEES OF BLIGHT, A BANKRUPT.* 

Inallcaaeiaf 

»«^veiK7or ERROR from the cucuit court of the ctistrict of 
^dSW^e Penn.ylv«ua. 

United States, 

thar are enti- . The action was instituted to try two questions, all the 
of ^^^r^ necessary facts being conceded to bring the law before 
out^SFSTef. *c court. The questions were, 
iecti. 

1. Whether an attachment laid by the United States, 
on property of the bankrupt in the hands of the collector 
of Newport in Rhode-Island, after the commission of 
bankruptcy had issued, is available agsunst the assignees I 

2. Whether the United States are entitled to be first 
paid and satisfied, in preference to the private .creditors, a 
debt due to the United States by Peter Blight, as indorsor 
of a forei^ bill of exchange, out of the estate of the 
bankrupt m the hands of his assignees i 

The opinion of the court below was in favor of the 
defendants upon both points, and a bill of exceptions 
was taken by the United StaUs. 

DaUas (attomey of the United States for the dit* 
. trict of PemiayhaniaJ for the plaintiffs in error. 

t. As to the particular right of tit United States 
under the attachment. The title of the assignees is 
good against all who are bound by the bankrupt act. 
But we say the United States are not bound by that alct. 
This exemption is not claimed as matter of prerogative 
as in Eng^d, but by reason of an express legislative 
exception. 

By the 62d } of the Bankrupt law^ ofAth April 1800, 
vol. 5, p. 82, it is enacted, *^that nothing contained in 
*^ this law, shall in any manner affect the right of pre- 
'* ference to prior satisfaction of debts due to the Uni« 
*^ ted States, as secured or provided by any law hereto* 

•Present^ Manhallt C J. Ciuhit^, FatenoM, Wathij^;tm mi S^ohn^ 
fMy Justices. 



Digitized by 



Google J 



FEBRUARY, 1805. 359 

^ fore passed, nor shall be ccmstrued to lessen or im- 
^ fsiSf any rig^t to, or security for, money due to the 
^' United States, or to any of them.'^ 

Congress had a right to declare, that the act should 
not affect a public debt. Have they done it? The 
words contemplate, 1. The right of preference esusting 
by prior laws ; 2. The geners^ right to, or security for 
any money due to the United States. The effect of 
this section is, that the bankrupt act shall in no manner 
affect the right of the United States to recover any 
money due to them. To say then that the commis* 
sion of bankruptcy, should prevent the United States 
from tittaching the effects of the bankrupt, is in direct 
repugnance to the section. This exception in favour of 
the United States, was not necessary to prevent the 
certificate from being a bar to their claim ; nor to pro« 
tect a lien actually existing ; as a mortgage, &c. because 
the United States not being named in the body of the 
act are not bound by it. Thus in England, upon the 
same principle the king is not barred by the certificate. 
Such were also the decisions upon the Pennsylvania 
bankrupt law in the courts of that state, by which it 
was uniformly adjudged that the sute was not bound. 
A mortgage, or other specific lien was sufficient to pro- 
tect itself. The section, therefore, could have no use 
but that of declaring expressly, that so far as relates to 
the debt due to the United Sutes, the right, the securi- 

Sand the remedy should all remain unimpaired by any 
ing contained in that law. This principle was decid- 
ed by the circuit court, in the case of the United States 
V. iCritP', WaUac^a Report9^ p. 13, in which the court 
held, mat in the case of a legal bankruptcy, the right of 
the tjnited States renuuned unimpaired. As far as tlie 
chum of the United States was concerned, the assign- 
ment under the commission of bankruptcy, did not 
transfer the property. If . the claim ot ^e United 
States was by matter of record, the assignees were 
bound to take notice of it, and if the effects came to 
their hands, they held in trust for the United States 
until the claim was discharged ; so if the claim, was by 
matter in fais^ if the assignees had notice they were 
bound by it, and could not dbtribute until the claim yas 
satisfied. 
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The whole title of die mssignees dep^dt upon the 
statute s if then the assignmeiit under the ttittute it set 
up to prevent the United States fix>ni getting th|B money, 
it is in direct violation of the 62d section. 

8« As to the general right of die United States to 
priority of payment in all cases. 

The United States are bound to maintain the puUic 
credit, and to pay all their debts, as well those due 'be- 
fore as since the present constitution. They must have 
all necessary powers incident to diat duty; among 
diese is the au^rity to pxirchase bills, and to enter into 
negotiations for making remittances to foreign coun- 
tries. They are not bound to freight a ship with specie.. 

Every fiscal system oug^t to have two objects ; cer- 
tainty in the collection of the revenue, and fidelity in 
ia expenditure. Hence thie necessity o£ priority in 
coUectiQg the public debts.; of surety for die conduct 
of public officers ; and of aguard agamst the failure of 
die public debtors. 

With this view it is enacted by the act of ^ufy ilf 
1798, \ tftjVoL ^p. 196, that the supervisors, inspec- 
tors and collectors, should give bond widi surety for the 
fifudiful performance of their du^. And by the 15th 
section of the same act, the amount of all ddits due to 
the United States by any supervisor, or other officer of 
die revenue, is declared to be a lien upon his lands and 
those of his surety, from die time when a suit shall be 
instituted lor the recovery of the same. 

The.debtors of the United States may be arranged 
in 3 classes; 

• 1. Debtors on credit for public dues. 

%• On receipt of pubfic money.^ 

3. On purchases or contracts. 

1. Debtors on credit for public dues^ were, 1. For 
import duties. 2. For internal taxes. 
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Bythc act of 31st July 1789, J 21, (VoUX^ChiW 
edition^ p. 47jJ it is provided that *^ in all cases of. in- 
*'' solvency, or where any estate in the hands of execu- 
*^ tors or administrators, shall be insufficient to pay aH 
^^ the debts due from the deceased, the debt due to the 
^^ tJnited States on any such bomP* (i. e. for the pay« 
ment of duties) ^^ shall be first satisfied.^' The act of 
August 4, ir9d, ( 45, fsame book^pi 221 J has the same 
provision* 

By the act of 2d of May 1792, ( 18, f^oL 2, Childs^ 
edition^ p. TB^J in cases of insolvency the surety who 
pays the debt due to the United States, on any bond 
given for duties on goods imported, shall have the same 
priority of payment out of the effects of the insolvent, 
as the United States would have had b^ virtue of the 
44th (45ch) section of the act of 4th of August 1790. 
And it is further declared *^ that the cases of insolvency 
** in the said 44th (45th) section mentioned, shall be 
*^ deemed to extend as well to cases in whidi a debtor, not 
*^ having sufficient property to pay all his or her debts, 
*^ shall have made a voluntary assignment thereof, for tho 
^^ benefit of his or her creditors, or in which the estate 
*^ and effects of an absconding, concealed, or absent 
*^ debtor shall have been, attached .by process of law, a^ 
*^ to cases in which an act of legal bankruptcy shall have 
^^ been committed.'' 

Thus as early as 1792 the priority in the case of bonds 
given for duties on goods imported was complent. The 
only addition afterwards made^ was by the 65th section of 
the act of Mirch 2d^ 1799, voU 4^ p^ 386, which makes 
executors and administrators personally liad)le if they pay 
away the assets without finit sadsfying the debt due to the 
United Sutes. 

2. As to debtors fiir internal taxes. 

The duties on distilled spirits are to be secured by bond* 
March 3, 1791, v^/.!, p* ZH^sec* If. But this act gave 
no priority on such bonds. 

The duties on snuff and sugar were also to be secured 
by bond. June 5, 1794,1^^^ 3, p. 98, sec. 11, but no pi 
ority is given by this act. 

z ^ 



Digitized by 




Google 




361^ SUPREME COURT U. S. 

It is difficult to conceive why the United States should 
have made this distinction between debts due for duties 
on goods impotted, and on spirits distilled &c. There cer- 
tainly was no reason for it* The legislature saw the de-. 
(iect, and in 1797 passed the act upon which the present 
question depends, and which gives the Ui[iited States a 
priority of payment in all cases 'whatsoever. 

The Sthsec. of the Zd of March 179r,voLS,p.42S, is 
that on which we rely. It is in these words, " And be it 
** further enacted, that where any revenue officer, or 
" other person^ hereafter becoming indebted to the Uni- 
" ted States by bond or otherwise^ shall become insolvent, 
" or Adhere the estate of any deceased debtor, in the 
*'*' hands o^ executors or administrators, shall be'insuffi- 
** cienttopay all the debts due from the deceased, the 
'^ debt due to the United States shall be first satisfied; and 
'' the priority hereby established shaU be deemed to ex- 
^^ tend as wdl to cases in which a debtor, not -having suf- 
** ficient property to pay all his debts, shall make a volun- 
" tary assi^iment thereof, or in which the estate and ef- 
^^ fects of an absconding, concealed, or absent debtor, shall 
" be attached by process of law, as to cases in which an 
act of legal bankruptcy shall be committed." 

Before this act was passed, the only preference existbg 
was in the case of a custom-house bond. The cases not 
provided for, were ; 1. Revenue officers. 2. Accountable 
agents. ?. Debts on bond, or contract. 

The aa of 1 797 embraces them all. It includes aB per- 
sons who.shpuld thereafter become indebted to the United 
States, by bond, or otherwise^ and who should become 
insolvent. 

iVf^r 5/i^^r after the date of the act did become in- 
debted to the United States otherwise than by bond, and 
ha«i become insolvent. He is therefiore within the plain and 
express words of the act. No language can make the 
case clearer. There is nothing doubtful in the words 
themselves, nothing ambiguous, nothfng to be explain* 
ed, and therefore no room for construction. But the 
gentlemen have chosen to resort to other parts of the 
apt, and even to other act^ not to explain what was 



Digitized by 



Google 



FEBRUARY, 1805. 363 

aiiibi^;iiou8^ but to rendel- ambiguous what was plain, FitHBK 

iiot*f6 rembye, but ,to create a doubt, not to illustrate Bi^idHT 

. what was obscure, but to darkeni what was clear. 

Tbe title of the act has led to the whole.opposition in 
Ais case* ' It is ^^ an act to provide more effv'ctual|jr 
*^ for the settlement of accounts between the United 
^^ States and receivers of public money.^' 

It is true that it. only professes to relate to the settle- 
ment of accounts, and conveys no idea of priorityi But 
then It speaks of receivers of public money, not rtvetiue 
bfficers and accountable agents only, not those who re- 
ceive it by collection any more than those who receive 
it bjr contract* . 

The first section relates exclusively to revenue officers 
and accountable agents, but every other section takes a 
larger scope. 

If the'bodji of the act is to be the slave of the title, 
how are we to account for the general provisions it con- 
tains. But the case comes within the verj* words of the 
tide. Who are receivers of public money ? We say a 
person. who indorses 4md sells .abi.ll of exchange to the 
United ''tates is a receiver of public money. He is ac- 
countable for it upon a contingency. If the bill is not 
duly honoured he contracts to refund the money. Hence 
then our opponents are obliged to restrict eveA the title 
itself, if Mr. Blight had received the money to carry 
to Holland^ he would certainly have been a receiver of 
public money. But he ban received it here under an en- 
gagement to pay it there. — What is the difference I 

The account htw been settled with the treasury, and 
the balance ascertained, in which account he has .been 
charged with the public money. 

The act of September 2, 1789, sec. Zand S^ f^ol. 1, 
p. 37* J provides for the settlement of all accounts, and 
the recovery pf all debts. The act of March ^^ 1795, 
{voL 3,/r. 225.^ obliges all accountable agents to render 
and settle their accounts af the treasury. 
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The act of 1797, w/. 3, f. 421, provides for the r6co* 
very of the debt by suit, after final settlement of the 
accounts of a receiver of public money* Having in the 
four first Si^ctions expounded the provisions of the law re- 
specting the pre-existing cases oiadjuHed accounts, the 
subsequent sections take a larger range, and provide for 
new cases. 

The first section sq)plies exclusively to receivers of 
public money and accountsdble agents. 

The second speaks of delinquency^ and is thereby 
connected with the first. It also makes copies of bonds 
or other papers relating to the settlement ox€my accoimt 
between the United States and an individual^ as good 
evidence as the original. Here the phraseology is al« 
tered. The Subject is enlarged and by no means limit- 
ed by the tide. The word delinquent is dropped and the 
expression is general, any account between the United 
States and an individual. The suit directed to be brought 
in the first section is always founded on the account s^et" 
tiea^ whatever may have been the original cause of ac- 
tion ; whether a bond, note, covenant, contract, or opea 
account. 

The iMvi section by the words " as aforesaid^ refers 
to such suit upon the adjustment of die account, and 
admits the defendant to set up equitable credits which 
had been submitted to the accounting ofiicers of the 
treasury, and rejected, previous to the commencement 
of the suit. But no new voucher is to be admitted. 

In the fourth section the word of reference is omit- 
ted^ The subject of suits in general between the Uni- 
ted States and individuals is tilc^n up. The word delin- 
quents is not used. It would have been improper. It 
is not a term applicable to mere debtors, but to default" 
er«-.-persons who have misapplied public money. 

The words of the fifth section are general, and tncie 
is nothing either in the title or preceding sections which 
can restrict them. It is not like some of the former sec- 
tions restricted to adjusted accounts^ nor to accountable 
agents^ nor to collectors of public money, nor to per- 
sons who receive the piiklic money to distrU)Ute. ' Atid 
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yet we find that when the legislature memt to restrict 
the ^ject of legislation, restrictive words were not 
wanting. By not using words of restri^on in iht 
fifth section, after having used them in die preceding 
sections, they have shewn a manifest intention of making 
a general provision upon the subject of priority in all ca- 
«e$. 

The sixth section is ^Iso general in its terms* It em* 
braces all writs of execution upon any judgment ob» 
tained for the use of the United States. 

The seventh section saves all the remedies which die 
United States before had for the recovery of debts. 

The general ridbt of priority is recognized by subse- 
quent statutes. Thus in the act for the relief of persons 
imprisoned for debts due to the United States, june 6^ 
179S^voL 4,/^. 121, the provision is general, ^^ that any per- 
^^ son imprisoned upon execution issuing from any court 
'^ of the United States, for a debt due to the United States 
<' may apply," &c. and the secretary of the treasury bemg 
satisfied thiat such debtor b unable to pay the ddA, and 
th^t he has not concealed or made any conveyance of his 
il^te h trus<; for himself,'' or with an intent ^^ to defraud 
Se Uliited S^es, or deprive them of their legal priority ^^^ 
&c may order him to be cUscharged fix>m custody* From 
the fierce of these expressions, as applied to die subject 
matter, it is evident that n, general priority was contem- 
plated. So in the 62d } of the Bankrupt law of April 4, 
1800, voU 5, p* 82, the words, *^ the ng^t of preterence 
**^to prior satisfaction of debt» due to the United States. 
^ as secured or provided by any law heretofore passed.'' 

There is no priority given in case of bonds with pecu- 
niary penalty, other than custom-house bonds, tinless it be 
given by the act of 1797, yet by the act of March 1799, 
sec* 65^ voU 4,^. 386, if the surety in any bond with penal- 
ty, shall pay the debt, he shall enjoy the like priority and 
preference as are reserved and secured to the Lmited 
States. 

The tide of a bw is no part of the law. In Eng^d it 
is prcrfixed by the clerk, and is never passed upon by par- 
liament. In congress it is never read but once, ^^r- 
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9€ni?rMmualj p. -— s 6 J3ar. Mm OwilBm^ 369. Bar^ 
ringtm on Statufes^ 44d. Wilkr Reports^ 394. Cole>' 
man v« Cooke. Cvtop. 232. Mace v. CtideU. 2 «S'/r. 121 1« 
Swamev. De Mattoa. . .3 Wilson^ 271. Cowp. 540, Pal- 
iiwll «• Sanies. Doug. 166 — Cbx* v. Liotard. 

The title of the act of ZdMarch^ 1 799, voL 4,^. 279, is, 
** an act to reguhte the collectioti of duties on imports and 
H tonnage,^' yet the S2d9ec.p. 38S, prescriixrs the form of 
bonds to be^taken to the United States mall cases. And 
the 65th sec.' p. 386, directs bail to be ^en in aU cases of 
pecuniary penalties. 

No argument therefore can be drawn from die tide* 

As to the argument ab iriconoenientu 

It amounts merely lo this, that one merchant cannot 
know when he is safe in trusting his neighb(!fur, because 
b^ does not know what "bills he has indorsed to the United 
States, or what biHs with his indorsement' may get into 
their hands^r The same objection may be made as to sure- 
ties in tustom-house bonds, and receivers of puUic money 
r—cuses in which the priority is acknowledged* The act 
has done no more than the - debtor himself has a right to 
6to. Independent of the bamkrupt law^ a debtor may con- 
vry dl his property to one of his creditors, in exclusion of 
all the rest, and the conveyance will be good. So .a fo- 
reign attadiment ibay come smd sweep away the whole es- 
tate. 

But if the words of thelaw are clear and positive, it can- 
not be altered by the consideration of its inconvenience. 

That would be a subject fer leg^lative, not juificial in- 
quiry. 

Ifarpery contra. 

The ground of prerogative seems to be abandoned. The 
few observations I sbau make .will be confined to the case 
of an indorsor of a bill of exchange which gets into the 
hands of the United States. 
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The argument is resteil on 8tatutor7 provisipna cmly. 
It 18 contended that the priority extends tootfdebtors* 
On the other side it is confined toJiecaldthtB^ of Which 
there are only two kinds : bonds for duties, and debts due 
horn accountable agents. 

The general words of the act extend to all cases ; bm 
we contend that those general words are restricted by the 
spirit of the act, and by the intention of the legislature. 

The general observations which have beep made tending 
to shew that it woulc( have been prudent ii| congress to 
extend the priority to all cases, do not shew that they have 
done it. 

But it is said that the 62d section of the bankru|^t bw re- 
stricts the general operation of the act, so that none ofthe 
provisions shall affect the right of the United States* Ttus 
IS admitted Than we are brought tmck to the question, 
what rights had the United States before that act i If they 
had no prioritv before, that act did not give it to them. 
It is admitted that a voluntary assignment before the act 
and since its repeal, would deprive the other creditors of 
their right to the property. If then the United States are 
to be considered as a common, and not as a privileged 
creditor, the voluntary assignments made by Blight be- 
fore the bankrupt law, would bar the United States as weD 
as any other creditor. 

The bankrupt act neither gives nor takes away the right 
of priority i so that the question agam returns, what was 
their former ri^ht. 

The words, " or other person^ zdA *' tH^ qtherxvke^^'^ 
in ^ 5th section of the act of 1797, it is said, give this 
clause a general operation in all cases. The word *^ hertr 
after*'* has also furnished an argutnent for the plaintiffs in 
error. It is said that the .priority was to apply instanter 
to the case of a revenue officer, but in other cases it was 
to apply only to such debts as should be thereafter con^ 
tracted. But there is no such distinction. The printer 
has committecf an error in placing a comma after the words 
** revenue officer,*' whereas the.words ** hereafter become' 
ing trukbted^^^ ^PPty ^ ^^ ^ ^^ revenue ojpcer** aa to 
** other personJ*^ 
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We admit that lieither a title nor preamble can controul 
the express words of the enacting clauses ; but if these are 
ambiguous, you may resort teethe tide or preamUe to elu- 
cidate thenu 

It is sud ihat BRght was a receiver of public money^ 
and therefore within the tide of the act. But that appel* 
lation is not more applicable to him than it would be to a 
mvi who receives payment for timber furnished for the use 
of the United States. No account andnst him can be 
opened in the books of the treasur}''. He merely sold the 
bill and received payment. He received it as his own mo- 
. ney, not diat of die United States. And although he 
n^g;ht, by matter ex p09t facto become indebted, yet when 
he received it, he did not receive it as public money for 
which he was to account. The right of action of the Uni- 
ted States did not accrue upon his receipt of the monev, 
but upon the breach of his contract, llie indorsor of a 
bifl ^igages that it shall be duly honoured. When the bill 
was dishonoured, and not before, the claim of the United 
States accrued^ When he received the money, it depend- 
ed upon a contingency whether he should ever become 
indebted to the United States : and if they should not take 
all the steps of due diligence, notice, &c he never would 
be indebted. 

It is said that the evil to be remedied by the act of 1 79/, 
was, that the collectors of the internal revenue were not 
subject to the priority. The case of the collectors of the 
external revenue had been provided for before. We ad- 
mit the rule that every part of die act is to have effect, but 
it does not require that the words should be extended to 
an indorsor of a biU of exchange. There are other persons 
upon whom tHK whole eflPect of the section may operate. 
Thiere are accountaUe agents, that is, agents who receive 
the puUic money to distribute. These are indebted to the 
United States ** otherwi^^ iOan by bond. These are the 
other persons than revenue officers, to whom the act al- 
ludes. Those two classes of persons, revenue officers, 
and accountable agents, are sufficient to satisfy all the ex- 
pressions of the section. 

Innumerable inconveniences and embarra s s m ents will 
follow a further extension of the words ; and if there is 
no necessity of extending them further^ those inconveniev^ 
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ces win furnish a suffident fgcoyaadXo suppose that the le- 
gislature did not mean so to extend Aenu 

When a man sives abond for duties, or a revenue offi- 
cer for the fiedthtul discharge of his office, the bond u of 
record ; all the world has notice* A public agent also is 
charged of record on the books of die treasury. His 
neighbours who deal with him jure aware of his situation ; 
they know the extent pf his responsitnlity, and can exercise 
their judgment in trusting him* 

But in the case of an indorsor of a bill of exchange no 
one can have notice. A man may have indorsed a hun- 
dred bills, and he may not himsdfknow how many of 
thetn have been purchased by the United States. His cre- 
ditors trust him without notice— they believe that if any 
accident should happen to him, they will share an equal 
iate with his other qreditors. If they had known, as in 
the case of a collector, that the United States mig^ come 
in and seize the whole of his effects, they would not have 
givai him credit. Such a construction ought to be sup- 
ported by the strongest reasons. 

The distinction between revenue officers and other per- 
sons, runs through the whole act ; and you may as well 
extend the 2d section to all cases as the 5th^ and say that 
every debtor of the United States shall be at the mercy of 
the officers of the treasury department. But the 2d sec- 
tion is evidently restricted, and we have as good arig^ to 
restrictthe5thl^connectinff it withthe2d, as they would 
have to extend tae 2d by rdotion to the 5th. 

The words ^^ as q^oresaU^^^ mthe 2d section, restria 
its operation to certain j$«ca/ debts, and shew the subject 
matter of the act to be debts, which, m the usual course 
are to be adjusted at the treasury. 

The 6th section is relied on to shew that the title is not 
to controul die enacting dauses. But this is because an 
entirely new subject matter is introduced, and by no pos- 
sibUity can its words be satisfied by restricting them to 
the cases mentioned in the other sections. 

The provision of the act of 1799, vol. 4, p. 386, } 65, 
which makes execators and administrators liable, if the} 
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pay.aijnqr the assets without fiitt satisfying the debt duci 
to the United States, applies exdusivdy to custom-housfe 
bonds* Hub mirir be just, because the executor can aP* 
ws^ m to' the records and know whether hia testator waa 
so indebted. But tliSs furnishes no ground to tuppocie 
jdiat congress meant to smpljr the same provision tdtbf^ 
executor of an indorser ot a bill, who could viot be suppo^ 
8^ to kqow that his testator was so mdebted, $ndirlM> 
may have paid away the assets witbcMit such knowled^Q*^ 

^gersollj on the 9(one Hde» 

A chum of pi^ference; which in monarchies is boldly 
flowed by the name oi Prerogatroe^ presents itself in re- 
publics under the milder and mqire insmuating appeUntion 
of PrMkge. 

The preference insisted upon tor the United States in 
the present instance eitceeds tnat which is considered as in- 
cident to the supremacy of any king, emperor, or other 
sovereign in Europe, under simihur orcumstances* 

The United States by their agent (but who did not de- 
clare himself to be such) purchased a bill of exchange, 
vfhich was returned protest^ for non-payment. > In doing 
this they acted the merchant, and ought to be content with 
presenrmg a consistency of character* The drawerimd 
mdprsor became bankrupt—- voluntary, and provisional, 
and absolute assip^nments were made. No puUic proper- 
ty is specifically^ identified and traced to the hands ot the 
defendant's assignor. The debtors were not revenuie c^- 
ficers^ agents of the Umted States, either general or spe- 
dal ; Vi<x did they receive public money to Be accountable, 
nor even know that the purchase i^as for the use of the 
United States. They jiot only were not themselves agents, 
but th^ did not know that they weredealing with an agent 
of the United States. Subsequent to those assignments 
the United States attadied the property assigned, as be- 
16ng^gto peter piigf^ty the ieissignor. 



^Mt, Maifer tpohf^Mhathr clonnglus argimMnt; beiiMr«Qn^ 
ged as (me of the oounsd imoQ the impeadinicBl dk£ pcn^^ 
ScnMe of the United Stites. ^ 
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1. That the kws of the United Stiites do not pivt the 
preference daunifid* 

1^ Tint the attachment haiTing issued and been lai^^ 
sequent to^the assignment under the commissibn of bank* 
ruptqr, b^an immi^erial incident which cannot affect the 
gehend ptinciple* 

3. That if the act of oongresApves the preference to the 
extent churned, it' is unconstitutionidy ana not a kw* 

1st* Does the bw of the United States give the (nre- 
feirente claimed, on generai groiind, considered ab- 
stractedly from die phifceedingp by llttachment* 

Particular and secret £^7M, indiscreetly multiplied, 
occasion doubtful tides ; render an intercourse in busi- 
ness daiigeroiisv and destroy ctedit^ the life of com- 
mercctf The claim of priori^, as now urged, is accom- 
panied with aH the mischief and inconvehi^nce, if it 
does not fall under the express denoniination of a secret 
lien. For a literal constniction of the law, it is scarce* 
ly possible that any man will contend. The counsel for 
the United States shrink from the conclusion to wlitch 
such an interpretation would necessarily lead. Proper* 
tf^ real or personal, would not be a means of obtaining 
credit. No lender could secure himself by mortgage, 
^edge, <^ otherwise, against loss by the insolvency of 
the borrower* * The umortunate incident, to guard lU 
gainst the conse<|uences of which the securi^ was taken, 
would itself cause the diteppointment and loss. 

The^argument ti the opposite counsel recoils upon 
themselves. Although they disavow the interference 
with specific liens, yet they must take the principle al- 
together ; and if it lead to these absurd results, it must 
be unsound in its source, ^. 

Their qualified position,, however, authorises the con- 
chisicm that there are supposeable cases, in which the 
United States will not be entitted to priori^ on the in- 
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solvenqr of their debtors, and repek conclusively an 
adherence to the letter of die law. 

If, instead of confining ourselves to particular expres- 
sions, we, consider the mischief and the remedy^ and 
take the general scope and design of the act into view, 
we may with confidence anticipate the conclusion. 

Every statute consists of the letter and the spirit ; or, 
in the quaint but strong language of ancient law writers, 
of the shell and the kernel; and, by comparing the dif- 
ferent parts with each 6ther, from the title to the last 
sentence, it is found to be its own best expositor. 4 List, 
424. lam authorised by one<^ the. greatest lawyers 
that ever lived, to say that general words in statutes 
have at all titnes^ from a variety of considerations, re- 
ceived a;&ar^/cu/tir and r^^^ric^^interpretation. 4 Jh«f. 
330, 334, 335. 

The key to unlock the secr^ of the law, we admit, 
is not so much the title (although it is one of many con- 
siderations to be taken into view) as the motive, the 
cause, the principle, that induced the legislature to pass 
the act. 'fhe counsel for the United States has stated 
this motive to be to put the internal revenue upon the 
same footing as the import duties ; and to that proposi- 
tion we accede. Let the law c^ase where the reason 
ceases, and we are safe. 

It may be useful to consider the prerogative of the kings 
of England m this particular, at the least liberal period of 
its juridical history, when unreasonable preferences of tiie 
sovereign over the subject fill anddefiarm its every page. 
By the statute of 33 H. 8, c. 39, i 74, ^^ his debt shall, 
in suing out execution, be preferred to that of every o- 
ther creditor who hath not obtained judgment before the 
king commenced Vis suit.'* — 3 BL Conu 420. This onty 
makes the commencement of the - king's suit equivalent to 
a judgment in favour of a subject. 

^ ** The king's judgment also affects all lands which the 
kmg's debtor hath at or after the time of contracting his 
debt."— 3 BL Com. 420. This relates to lands only.— 
The personal estate, at least, escapes the royal grasp* 
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Is^ven there, the distmction for which we contend, has al- 
wajrs been observed. The preference in favour of the 
king is principally confined to cases where public monies 
have been received by an accountable officer to public use. 
It does not extend to transactions of a common nature. 

By the statute of 13 EUzabeth^ c. 4, the lands and tene- 
ments, goods and chattels, of tellers, receivers, collect 
tors, &C. and other officers of the revenue, are made lia- 
ble to the pajonent of their debts. 

These are the models which the act of congress was in- 
tended to imitate. The lands of such revenue officers are 
liable to process under the king's judgment, even in the 
hands oi a bona fide purchaser ; though the debt due to 
the king was contracted by the vendor many years after 
the alienation. — 3 BL Com. 420. Here the distinaion is 
stin kept up between revenue officers and others. 

If goods are taken on ^iji.fa* against the kmg's debtor^ 
and before they are sold, an extent come at the king's suit, 
tested after the delivery of the fi. fa. to the sheriff, these 
goods cannot be taken upon the extent^ but the execution 
upon the fi. fa. shall be compleated.— 4 T. £. 402 — 
Rorie V. DayreU. 

Even cpLttn EBzabethy with all the supremacy of abso- 
lute sway, did not carry her prerogative claims to the ex- 
tent now urged for ^federative republic^ and representa- 
tive democracy. 

With the several exceptions already stated, and which 
are confired principally to revenue officers, the king of 
Eng^d has no priority in the recovery of his debts over 
the meanest peasant of his dominion^ 

When we advert to the title of the act, we find in its 
pointed expressions, a direct contradiction by the legisla- 
ture itself^ to the present chum of the United States. The 
words are, ^ an act to provide more effectually for the. 
setdement of accounts between the United States and re- 
ceivers of public money ^^^ not between the United States 
and individuals indebted by bond, contract, or otherwise. 
It is substantially in. imitation of the English statutes, re- 
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spectino; teUcrs^ colkctorsj and teeehers^ who are ansWerft^ 
Ue in the receipt of the exchequer. 



The act is ^^ fMre efectualfy^^ to provide, 8cc— allur 
dmg to a former provisioti upon the same subject. That 
former provision is contained in the act of March dd, 1 795^ 
which, with a tide less restricted than that of 1797, is con- 
fined in its enacting part to persotis who have received 
monies for which' they are accountable to the Ujuted 
States. 

We do not contend that the title can controul tne pliun 
words of the enacting clause ; but where a construction of 
an enacting clause would lead to unjust, oppressive, abd 
iniquitous consequences, which will be avoided by a con* 
struction consistent with the tide, a strong argument ari- 
ses in favour -of the latter interpretation. 

When in the act of 1795, we find the legislature con- 
fining itself throughout, to provisions for me settlement 
of the accounts of accountable receivers of public money— 
and when in that of 1797, they declare that their object u 
to do the same tlung more effectually^ we naturally infer 
that their views are confined to persons of the same de- 
scription. 

We are told by the counsel for the United States, that 
acts in part materia are to be taken together. We adopt 
the same rule— and, by comparing the two acts together, 
section by section, the inference will be, that both are 
confined to revenue officers and accoimtable agents. 

The first section of the former law is confined to noti- 
fying the accoimtable officer to render his accounts to the 
auditor of the treasury ; and, in default thereof, the 
comptroUer is authorised to order suit. By the first sec- 
tion of the act of 1797, it is made the duty of the comp- 
troller to institute such suits against delinquent revenue 
officers, and other > persons accountable for public money. 
The delinquent is to forfeit his commissions^ and pay six 
per cent interest from the time of receiving the money. 

No person was to be sued under this act, who was not 
entitled to commissions for receiving and paying away mo- 
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tff. ; becaiite in all cases of ildinquency such commis- 
sions were to be fiDifehecU 

The whole act b employed in stating who shall be su- 
ed—who shall sue them— «when th^ cause shalll be tried-— 
die evidence' to be received on th^ trial-^fthe mode of de- 
feneo— the judgment — and. execution. 

Congp*ess had been in the habit of preserving a priority 
ii^ a limited way, and in certain caafes. It was tracmgths 
public money specifically in the character of the receiver. 

The act of July 31,1 5r89, confined the priority to cus- 
tpm-house bonds. That of 4th August, 1790, on morp 
full consideration, limited it in the same manner. That 
of 2d May, 1792, which places the surety on the same 
footing with the United States, shews the same restricted 
cQQStrudtion. The present act comes next in order of 
time. Its title ^d its fint section are confined in the same 
manner. It does not, of itself, authorise the settlement 
or adjustment of any accounts ; it only determines what 
proceedmgs may be had on such setdements and adjust- 
ments as are made under the act of 3d March, 1795, which 
does not authorise the settlement or adjustment of any ac- 
counts, but those of persons who have received public mo- 
ney, for which they are accountable to the United States. 

An alternative here presents itself. Either the officers 
of the treasurv departmenthad a right to setde definitively 
and exclusively the demand of the plaintiffs for this bill of 
exchange— -or, the second section b restricted in its ope- 
ration to revehue officers and accountable agents. 

' We are told that die first part of the second section is so 
restricted, but that the second part of it includes all debt- 
ors to the United States. 

In the first part, which we agree b restricted, a tran- 
script from the treasury books is made evidence. The se- 
cond part is merely supplementary to the first, providing 
that copies of any papers connected with the setUement of 
any account, authenticated in a prescribed form, shall be 
as good evidience as die oripnals. Of course, as to those 
persons against whom die originals are not evidence under 
the first part of the section, the.copies are not evidence un- 
der the second. 
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FISHB& The very words of the clause, as well as die general 

^ ^* scope and design of the act, preclude aay further exten- 

sion of the provision* 

The le^lature evidenify consider it as implied that 
the provbions wiU be understood in a restricted sense, 
although tfaejr use general eiqiressions, without a relative 
term in the whole sentence. The term individuals in the 
2d section, must, for the reasons just stated, mean offi- 
cers and agents who have received public money to be 
accountably. If then iht legislature, in that section, leave 
general words to be restricted' in construction by the sub- 
ject matter J without relative words, it will be strange if 
they are not understood as intending to do the same 
when they use general eiq>ressions in Ae subsequent sec- 
tions. 

My argument is, that general expressions in every 
subsequent section, are to be understood in a sense limit- 
ed by the views of the legislature, as explained in the 
first clause. 

I contend that all persons comprised in any part of the 
^ct^ are included in the first section ; because all per- 
sons to whom the act refers, were to be sued upon de- 
fault. If then I ascertain who were to be sued upon de- 
fault, I shew the extent of the act as to the persons 
against whom it was to operate. 

No persons were to be sued but receivers of public 
money, for in every instance the defendant wais to forfeit 
his commissions^ and pay interest from the time he receiv- 
ed the money, until repaid into the treasury. 

Such a construction is warranted by authorities, Ameri- 
can as well as British. 1 BL Com, 60, 6i. 4 Tuclu Bl. 
372, 373, 374, note 4. The law of Virginia of Dtxem- 
her 15, 1796, usually termed ^t penitentiary act^ (Ran- 
dolph's abridgement; p. 359) in the first section, enacts, 
that ** no crime whatsoever, committed by any /re^ per- 
^^ son against this commonwealth, (except murder of the 
^^ first degree) shall be punished with death." In all the 
subsequent ^sections, the yrord free is omitted, and no 
word of reference used so as to connect them with the 
first section, and vet i^ h-y^ hcen uniformly held, that all 
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the provisktts of that law rdale to free penons only, FstntiL 

thalthe subsequent secikmSf although the words are gni- ^ ^* 

eral, shall be restricted bjr the first, and by the general in- "''><'''^- 
tention of the kgblature indicated in Uiatsection* 

The 3d section of the act ot 179T^ bjr using the Words 
^^ as aforesaidf'^ ezpreiuly refers to tfie description of 
debtors in the 1st section* 

The 4fth section shews that the legislature meant td 
leave the general expressions/^ ImftraAiob," to be limited 
by the subjea matter. It is still speaking o^ the suits, 
mentioned m the 1st section, and vet it used a general ex- 
pression. It provides in termi^ that in suits between the 
United States and indhiduabf no claim for a credit shall 
be admitted upon trial, but such as shall have beoi pre- 
sented to the officers of the treasurv and l^ than -dis- 
allowed. If Peter BUght had paid a part of this debt, 
and a suit had been brought against him, is any man so 
extravagant as to contend tmt he could not prove that 
partial payment, widiout shewmg that he had accounted at 
the treasury department? 

Those officers had no power to call him to an account 
with them^ no rig^t to allow or disallow his credits; 
Such a law would have been unconstitutionaL It would 
deprive him of his rig^t of trial by jury without his con- 
sent. Theagenti who receive money to be accountaUe, 
may perhaps be considered as having named the accountbg 
officers as their referees, and to have assented to that 
mode of settlement when they received the money. 

We have shewn that the present case b not within the 
four first sections of the act, and we contend that as the 
legislature have in those sections relied on the subject 
matter, to ^ve a proper restriction to the ^ersd expres- 
sions therem omtained, we are justified m sa}*ing, that 
they meant that the general expressions in the subsequent 
section, should also be limited within tiie same bounds. 

It b renu^kable that the 5th section beg^ with the 
words of the 1st, as if it was intended to be an exact 
6opy, in respect to tiie description of persons. By inad- 
ver^nioe, as it often luqipens, tiie relative word ^^ ^imtA," or 
the additional words *^ accauntatk for fubHc money ^^ 

d B 
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FsiHBR are omitted* Or the leg^slatiire thought them umieces- 
- ^- sary, as the subject matter was m Itself sufficient to qualify 

Blight. ^ generality of the terms. 

If this secdon was intended to be general, why this 
useless profusion of words i Why specify revenue offi» 
cers? Why say by bond? Why drop the general word 
^ individuab^^ used in the 4th section r Why not say any 
person becoming indebted to the United States i 

It bepns as if congress meant to make a specific de- 
scription of persons,\ as in the first section. Why this 
sudden change of the subject of legislation ? Why use 
words of description which can only tend to misl^Ki i 

How strange and improbable is it, that congress should 
give the United States a preference so much exceecfing the 
rojral prerogative of England. 

Unless such a construction be absolutely necessary, the 
inconveniences attending it will^ undoubtedly prevent its 
adoption. Besides the destruction of private credit, and 
the ruin of individuals, it would repeal all the state laws 
of distribution of intestate estates ; it would prostrate aD 
stfae priori^, Wluch in tl^osie cases has been long estab- 
lished. It would produce a collision between the prero- 
Sitive of the states, and of the United States. Suppose 
e treasurer of a state should become indebted t6 the 
United States, the latter would take hb whole property 
in opposition to any law of the state winch had passed, 
to secure herself against tiie de&ult of her officers. 

2d. The attachment haying issued subsequent to the 
assignment under the commission of bankruptcy, leaves 
the question to be decided on the general principle. 

The statutory is always accompanied by a personal 
assignment that transfers the property. The king of 
En^and, although not within the provisions of the t^k- 
njpt-law of that country, is barred by the actual assign- 
ment. 

. There was not at that time, any property of Peter 
Blight to he attached, and if the Umted States are enti- 
deo^ it must be under some of the acts which give them 
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apriority. It cannot be under ^ bankrupt law, unless 
they had some right prior to the assignment. The at- 
tadunent gave th^ no rig^t because it was subsequent. 

3d. If the act b to have the extended construction 
contended for on the part of the United States, and the 
5th section is to be considered as including every debtor 
to the United States, and if the settlement of the account 

I at the treasuiy is to be conclusive, the act b unconstitu- 

I tional and void. 

- If ficns general or specific, if judgments and mort^ 

gages are to be set aside by the prerogative of the United' 
States, it will oe to impaur the obligation of contracts by 
an ex fost facto law. 

Under what clause of the constitution is such a power 
given to congress f Is it imder the general power to make 
adl laws necessary and proper for carrying into execution, 
the particular powers specified ? If so, where b the ne- 
cessity or where the propriety of such a provbion, and 
to the exercbe of what ouier power b it necessary ? 

But it is in direct violation of the constitution, inas* 
much as it deprives the debtor of his trial by jury with* 
out his consent. 

JoHKSoif, J. Do you admit the law resp .ting the 
final adjustment of accounts at the treasury to be consti- 
tutional as to revenue officers ? 

ttgersolL We neither adjnit nor deny it as to them ^ 
but we deny the power of congress to give the United 
States a preference in all cases of persons who may be- 
come indebted to them in every possible nianner. 

Paterson, J. Do 3rou contend that by the 5th seC' 
tion the priority of the United States will avoid even a 
mortgage to an individual ? 

IngersolU I say that the opposite construction leads 
to that. 

LtwiSf on the same side, 
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FxsHBm In addition to the argument yarf^dby JBarper and A» 

gersoU^ contended that the ac; of 1797 wsw repealed by 
that of March 2dj 1799, inasmiich as the former war 
within the purvietv of die .latter, the 65th section of 
which took up the case of priority, and made a diffe- 
rent provision on the subject ; and the 112th section of - 
which es^reiBsly repeals all former l|iws which came 
within the purview of that act. Every thing is within 
the purview which is within the same evil, and whicb'^ 
comprehends the same subject. 

C. Leey on tSe same aide. 

Contended that the priority of the United IStates is 
confined to debts of record, or for which suit is brought, 
and that it attaches only from the time of the commence* 
ment of the suit* That the act of 1797 is explained by 
the actof lUh July^ 1798, vol. 4^ p. 198, which cre- 
ates a lien upon the lands of revenue, officers from the 
time of the suit brought* If the United States had a gen^ 
eral hen by the former law, whether suit was brought 
or not, why did the liegislature in a subsequent law cre- 
ate the special lien, and limit its commencement to the 
time of instituting the suit, and confine it to revenue 
officers ? 

The prerogative of the United States cannot be con- 
strued to exceed that of die king of England, i He is 
bound by an actual assignment, because the property is 
thereby transferred. The title of the subject, if prior 
and complete, shall be preferred to that of the Jung. 
Parker 126, the King v. Cotton. 

P ATERSOK, J. Do you consider the doctrine of pre- 
rogative as extended to this coimtry? are the Umted^ 
States not bound by a law unless named in it I 

Lee. It has been so contended by some persons in this 
country. I believe it has been so decided in Pennsyl- 
vania, under the insolvent act of die United States. — 
judge Peters made some such report to congress* who 
passed a law specially respecting the debtors of the. 
United States. 
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DaUaSj in rephf. 

The questions to be decided are, 

!1« What has congress done i 

2. Had congress aright to do it ? 

The ground now taken is essentially different from 
that relied upon in the circuit court. 

Each of the four gentlemen opposed to me has ta*^ 
ken a different position. 

The first admits t^ie intent of the law to be to place 
the internal revenue on the same footing with the ex* 
temaL 

The second admits not only the officers of the inter- 
nal reyenue to be included in tiie law, but also ocrcotrnfa- 

The third declares the law to be unconstitutional, and 
sdsp to be repealefiby the act of 1797. 

The fourth admits that the law extends to all debts, 
but says the priority does not attach until suit brought^ 

All have conceded that the case was within the wcmlfi 
the act. What do we claim ? 

Ist. Nep;atively, we do not contend that the priority 
attaches witii the creation of the debt, or with the ac- 
ceptance of the office, nor while the debtor remuns mas** 
ter of his own property. 

Nor that it extends to purchasers for valuable consi- 
derations or to a mortgagee or pawnee before insolven* 
cy ; nor to a purchaser m>m the assignees ; nor tiiat it 
will be valid against a creditor of more merit or vigi- 
lance. 

2d. Affirmatively, we claim an exemption from tiit 
operation of the bankrupt law, as to our right, our rp 
medy, and our securi^. 
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»xsBr.A We claim a preference in all cases of actual, noto* 

Blzght. '^^^ insolvency, or bankruptcy, whether the debtor be 
alive or dead. 

We claim a preference when the property has passed 
out of the debtor, apd he has by his onm act attempted to ■ 
give a preferem io others. 

We claim it also where the law assumes the disposal 
of his property, and directs a distribution among his 
creditors. 

We say that the priority attaches from the moment 
the insolvency is testified by any overt act. Independ- 
ent of the bankrupt law, a debtor had a right to give a 
preference. At the moment of BUgMs voluntary as- 
signment, (wliatever may have been its ultimate fate, 
or legal invalidity on account of fraud) his property was 
liableto the claim of the United States. This.voluntaiy 
assignment was after the act of 1797, and before the ex- 
istence of the bankrupt law. 

Does the act of 1797 bear a resemblance to royal 
prerogative ? 

At common law the king can take the body, lands, 
and goods of his debtor in execution at the same time. 
His execution is preferred if his suit was commenced 
before a judgment in favour of a subject, although his 
judgment be subsequent. 

The lands of his debtor are bound from the date of 
the debt, and as to the officers mentioned in 13 
EUz. c. 4, their lands are bound from the time of their 
entering into office. And all this whether the debtor 
remains solvent or not. He has also a priority in all 
cases of legal distribution. 2 fiL Conif 511. 

The act of 1797 has done nothmg more than the 
greater part, if not all the states have done. They 
have long claimed the priority in case of distribution of 
the estates of their deceased debtors. And what reason 
can be given for a distinction between the dead and the 
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living insolvent. The laws have even extended the pri- 
ority to an executor who has a right to retain for his 
own daims aglunst all other private creditors. 

Such a right was necessary \o protect the United 
IStates from fraud. 1 hey could not exercise the same 
degree of vigilance as individuals. Their debtors were 
ms3cing voluntary assignments to elude the denuinds oi 
the United States; — ^The several states had trieir insol- 
vent laws, their attachment laws, and their state priori, 
ties. Without such a power the United States would 
stand no chance in the general scramble. 

Was it not politic, was it not necessary that the Uni- 
ted States should guard against those evils ^ 

Agiunst the pbun words of the act, what is opposed ? 

1. The inconvenience and impolicy of the provision. 

2. Its unconstitutionality. 

1. The inconvenience or impolicy of a law are not 
arguments to a judicial tribunal, if the words of the 
law are plain and express. 

Such arguments must be reserved for legislative con- 
sideration. 

But the Inconvenience b the same in the . case of a 
priority in the distribution of the estate of a deceased^ 
as of a living debtor. 

If it be allowed in the one case, why not in the other < 

The creditor knows not how soon his debtor may 
die, and he knows that if he dies insolvent the United 
States, or the individual state, may sweep the whole. 

It is said that the act of 1797, is repealed by that of 
1799.. the former being within the purview of th^ lat- 
ter 
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But this is not the case. The 5th section t^ die 
act of 1797 is not withm the purview of the act 
of 1799. The subjects are diflerent. The act of 1799 
speaks only of custom-house bonds. But when it pro- 
vides that the surety shall have the same priority as the 
United States, it implies that there are other qises of . 
priority already existing, but it neither pves nor takes 
away such priority. 

2. As to the question of constitutionality. 

The constitutioh is the supreme law of the land, and 
not only this court, but every court in the union » bound 
to decide the question of constitutionality. 

They are bound to decide an act to be unconstitutional^ 
if the case is dear of doubt ; but not on the ground of 
inconvenience, ii^expediency, or impolicy. It must be 
a case in which the act and the constitution are in plain 
conflict witii each other. If the question be doubtful 
fhe court will presume that the legislature has not ex- 
ceeded its powers. SDaJL 173, 175, Hyhon v. United 
Suaes. 

Congress have duties and powers expressly given, and 
. a right to make all laws necessary to enaUe them to per- 
form those duties, and to exercise those powers. They 
have a power to bcMTOw money, and it is their duty to 
provide for its payment. For this purpose they must 
raise a revenue, and, to protect that revenue from frauds, 
a power is necessary to claim a priority of pajrment. 

There is no case under the act of 1797 in which the 
trial by jury is excluded. It is true, that no credits are 
to be admitted on the trial (except under particular 
circumstances) but such as have been submitted to the 
accounting officers of the treasurv, and by diem disal*^ 
lowed in whole or in part. But wis does not abridge 
the power of *the jury. It is only establishing an inferi- 
or tribunal, and saying that no new evidence shall be ad- 
mitted on the appeal, unless in the excepted cases. 

All claims against the United States, whether ui^ged as 
independent chiims, or by way of off-set, must pass the 
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brdeal of the accounting officers of the treasury. If they 
reject them there is an appeal^ ejccept in the case of 
one class of debtors. The decision of the comptroller 
is final and conclusive only as to the credits claimed by 
** a person who has received monies for which'' (that in 
for the expenditure of which) ^^ he is accountable to the 
United States," and this not by the act of 1797, but by 
that of 1795. Vol. 3, /. 225. 

Marshall, Ch. J. delivered the opinion of thecourt. 
The question in this case is, whether the United States, 
as holders of a protested bill of exchange, which has 
been negotiated in the ordinsoy course of trade, are en- 
tided to be preferred to the general creditors, where tKe 
debtor becomes bankrupt ? 

The clairn to this preference is founded on the 5th 
section of the act, entided ^^ an act to provide more ef-/ 
** fectually for the setdement of accounts between the 
** United States, and receivers <5f public money," vol. 3, 
pi 423. The section is in these words, ^^ and be it fur- 
** ther enacted that where any revenue officer, or other 
*^ person, hereafter becoming indebted to the United States, 
*^ by bond or otherwise, shidl become insolvent, or where 
** the estate of any deceased debtor, in the hands of ex-^ 
^ ecutors or administrators, shall be insufficient to pay all 
^^ the debts due from the deceased, the debt due to the 
*^ United States shall be first satisfied ; and the priori^ 
''^ hereby established, shall be deemed to extiend, as wdU 
«« to cases in which a debtor, not having sufficient property 
^ to pay all his debts^^ shall make a voluntary aitoignment 
^^ thereof, or in which the estate and effects of an a&cond- 
^^ ing, concealed, or absent debtor, shall be. attached by 
'^ process of law, as to cases in which an act of legal bank- 
^^ ruptcy shall be committed. 

That these words, taken in their natuial and usual 
sense, would embrace the ca^ before the coun, seems 
not to lie controverted. "Any, revenue officer, or other 
** person, hereafter becoming indebted to the United 
** States by bond or otherwise," is a description of per- 
sons, which, if neither explained nor restricted by other 
words or circumstances, would comprehend every debtor 
of the public, however his debt might have been con* 
tracted* 

S c 




Digitized by 



Google 




386 SUPREME COURT U. S. 

Bat otfier parts of the act involve this question in 
much ^barrassment. 

I*^ is undoubtedly a well established principle in the 
exposition of statutes, that every part is to be considered, 
and tht intenfion of the legislature to be exti.ai.ted from 
the whole* It is also true, that where great inconve- 
nience will result from a jMUticular construcdon, that 
construction is to be avoided, unless the meaning 
of the legislature be plain ; in which case it must be 
obey ed« 

On the abstract principles which goyem courts in 
constnuBg legislative acts, no difference of opinion can 
exist. It is only in the application of those principles 
that the difference discovers itself. 

As the enac^ng clause in this case, would pbunl^ give 
the United States the preference they claim, it is in- 
cumbent on those who oppose that preference, to shew 
an intent varying fix>m ttmt which the words imjport. 
In doing this, the whole act has been criticalljr examin- 
ed ; and it has been contended with great mgenui^, 
that every part of it demonsdrates the legislative mmd 
to have been directed towards a class of debtors, en- 
tirely different from those who become so by drawing 
or indorsing bills, in the ordsnary course of business. 

The first part which has been' resorted to is the title. 
On the influence which the tide ought to have in con- 
strum^ the enacdng clauses, much has been said ; and 
yet it IS not easy; to discern die point of difference be- 
tween the opposing counsel in wis respect. Neither 
party contends that the dtle of an act can controul 
pbd^ wordS: in the body of the statute ; and neither 
denies that, taken with other parts, it may assist in re- 
moving ambiguides. Where the intent is plain, noth- 
ing is left to construction. Where the mind labours to 
^ discover the design of the legislature, it seizes every 
thing from which aid can be derived ; and in such case 
the dde claims a degree of notice, and will have its due 
share of consideradon. 

The dtle of the act is unquesdonably limited to " rc- 
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*^ctivcn of public monejr ;" a term which imdoubtedljr 
excludes the defeudaats in the present case. 

The counsel for the defendants have also complete* 
if succeeded in demonstradng that the four first sec- 
tions of this act, relate only to particular classes of 
debtors, among whom the drawer and indorsor of a 
protested bill of exchange, would not be comprehended* 
Wherever general words have been used in these sec- 
tions, they are restrained by die subject to which they 
relate, and by other words frequently in the same sen- 
tence, to particular objects, so as to make it apparent 
that they were employed by the legislature in a limited 
sense. Hence it has been argued with great strength of 
reasoning, that the same restricted interpretation ought 
to be given to the fifth section likewise. 

If the same reason for tfiat interpretation ensts ; if 
the words of the act generally, or the particular provi- 
sions of this section, afford tht same reason for limif'^ 
ing its operation which n afforded with respect to those 
wUch precede it, then its operation most be limited to 
the same dbjects. 

The 5th section relates entirely to the priority clainp- 
ed by the United States^ in the payment of debts. 

On the phraseology of this act it has been observed, 
that there is a circuity of expression, which would not 
have been used if the intenuon of the legislature had 
been to establish its priority in all cases whatever. In- . 
stead of saying ** any revenue officer or other person 
hereafter becoming indebted to the United States,'* the 
natund mode of expressing such an intent would have 
been ^^ any person indebted to the United States *^ and^ 
hence it has been inferred that debtors, of a particidar 
description oidy were in the mind of the legislature. 

It is true the mode of expression which has been $u<* 
gested, is iat least as appropriate as that ^hich has been 
used ; but between the two there is no difference of 
meaning; and it cannot be pretended that the natural 
sense of words is to be disregarded, because that which 
they indport might have been better, or more c^rectly 
expressed. 
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As a branch of this argument, it has also been said 
that the description commences with the very words 
which are used in the beginning of the first section ; and 
from that circumstance it has been inferred, that the 
oame class of cases was still in view. The commencing 
words of each section are " Any revenue officer or 
other " person." But the argument drawn from this 
source,, if the subject be pursued further, seems to ope- 
rate against the defendants* In the first section the 
words are, *' Any revenue officer or other person ac^ 
cotmtable for public money.* With this expression com- 
pletely in view, and having used it in part, the descrip- 
tion would probably have been adopted throughout, had 
it been the inteption of the legislature to describe the 
tzxat class of debtors* But it is immediately dropped,^ 
and more comprehensive words are employed* For 
persons "accountable for public money," persons 
** hereafter becoming indebted to the United States, by 
^'bond or otherwise" are substituted. This change of 
language strongly implies an intent to change iht object 
of legislation. 

But the great effort on the part of the defendants is 
to connect the fifth with the four preceeding sections ; 
and to prove that as the. general words in those sections 
are restricted to debtors of a particular description, the 
general words of the 5th section ought also to be re- 
stricted to debtors of the same descripticm. On this 
point lies the stress of the cause. 

In the analysis of the foregoing parts of the act, the 
counsel for the defendants have shewn that the general 
terms which have been used are uniformly connectied 
with other words in the same section, and frequently 
in the same sentence, which necessarily restrict them. 
They haye also shewn that the provisions of those parts 
of the act are of such a nature that the words, taking the 
natural import of the whole sentence together, plainly 
form provisions only adapted to a class of cases whicn 
those words describe if used in a limited sense. 

It may be added that the four first sections of the ac^ 
are connected with -each other, and plainly contsun pro* 
visions on die sam^Bubject. They all relate to the 
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mode of proceeding on suits instituted in courts, and 
each Section regulates a particular branch of that pro- 
ceeding. Where the class of suits is described in the 
first section, it is natural to suppose that the subse- 
quent regulations respecting suits apply to those which 
have been described. 

The first secdon directs that suits shall be instituted 
agunst revenue officers and other persons accountable 
for public money, and imposes a penalty on delinquents, 
where a suit shall be commenced and prosecuted to 
judgment. 

The second section directs that certain testimony shall 
be admitted at the trial of the cause. 

The third section prescribes the condition under which 
a continuance may be granted : — and 

The fourth section respects the testimony which inay 
be produced by the defendant. — These are all parts of 
the same subject ; and there is strong reason, indepen- 
dent of the language of the act, to suppose that the pro-* 
visions respecing them were designed to be co-extensive 
with each other. 

But the fifth section is totally unconnected widi those 
which precede it. Regulations of a suit in court no Ion- 
ger employ the mind of the legislature. The preference 
of the United States to other creditors, becomes the 
siibiect of legislation ; and as this subject is unconnected 
with that which had been disposed of in the foregoing 
sections, so is the language employed upjom it without 
reference to that which had been previously used. If 
this language was ambiguous, all the means recom- 
mended by the couiisel for the defendants would be re* 
sorted to in order to remove the ambiguity* But it ap- 
pears, to the majority of the courts to be too explicit to 
require the application of those principles which are use- 
fulin doubtful cases. 

The mischiefs to result from the construction on which 
the United States insist, have been stated as strong mo- 
tives for overrulbg that construction. That the conse- 
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races are to be considered in expoundiog laws, where 
intent is doubfiil, is a principle not to be controvert* 
ed ;' but it is also trae that it is aprinciple which must be 
apjdied with caution, and whidi has a degreeopnfluence 
dependent on the nature of the case to whiefilt b appli* 
ed. Where rights are infiringed,. where fundamental 
principles are overthrown, where die general system of 
the laws b departed firmn, the legisbtive intention must 
be expressed with irresistibk cleamess to induce a court 
of justice to suppose a design to effect such objects**— 
But where onlva political regubtion is made, which is 
inconvenient, if the intention of the legislamre be ex- 
pressed in terms which are sufficiendy intelligible to leave 
no doubt in the mind- when tlie words are taken in their 
or^naiy sense, it would be going a great way to say that 
a constramed interpretation most he nut upon them, to 
avoid an inconvenience which ought to nave been contem- 
plated in Uie legislature when uie act -was passed, and. 
iriiich, in their opinion, was probaUy overbalanced by the 
particular advantages it was cakubted to produce. 

Of the latter description of momveniences, are those 
occasioned by the act m question* It » for the legisbture 
to apprecbte them* They are not of such magnitude as 
to induce ati opmion that the le^sbture could not intend 
to expose the atizens of the United States to them, when 
words are used which manifest that intent* 

On thb subject it b to be remarked, thatnofim b cre- 
ated b}^ tUs bw* No bona fide transfer of property in the 
ordinary course of business b overreached* It is only a 
priority in pasrment, whidi, under <Ufferent modifications, 
IS aregubtiou in common use ; and thb priority b limited 
to a parucubr state of tlunos, when the debtor b Uvmg ; 
though it takes effect generdfy^ if he be dead.^ 

Passing from a consideration of the act itself, and the 
conseqilences which flow from it, the counsel on each side 
have sought to strengthen their construcdon by other acts 
m pari materku 

* TheCh. J.inddberingtheopiiiion, qlMervedas ^'lonl^ 

tayfornytdf* MtlieiK>iiiitias not been Mibniitled to the oowt, that it 
doetnotapiietftometocKHte aidnattavii in tbe admisiftnitioii of ef* 
fecti» and irooHiieyuit notice in order to Iwi4 t h e C Mcatorj or 1^^ 
tutor, or iMignee. 



Digitized by 



Google 



FEBRUARY/1805. «91 

The act of the Sd of March^ lf97, basbeensuiiposed 
tobe«oontmuatkmofleg^8ladveptt>ceed]nff onthe sub* 
ject which was commenoed on the third of March^ IT^S, 
fvoL 3, f. 2%S.J by the act, ^ for the more eflRectual re* 
covery ot debts due from mdividuals to the United States,'* 
whidi rdates exclusively to the receivers of pubfic mo- 
ney. 

Admitting the opinion, that the act of 1797 was parti- 
cularly desired to suj^ly the defects of diat of 1795, to 
be correct, it does not seem to follow, that a substantive 
and independent section, having no connection with the 
provisions made in 1795, should be restricted by it. 

The act of 1795 containsnothbig relative to the nrioriQr 
of the United States, and therefore wiU not explain tte 
' 5th section.of the act of 1797, which rdates exclusively to 
that subjeh. But the act of 1797, neidier in its tide nor 
its enacting dauses, contains anv words of reference to 
the act of 1795* The words wmdi are wamo%tA to im- 
B^ this reference are, *• to provide more effectuaUy.^^-'^ 
But these words have rdation to the exiitmg state of the 
law, on all the subjects to which the act of 1797 relates, 
not to those abne which are comprehended in the act oi' 
1795. 11ietitleoftheactofl795isalso, ««for the m^rir 
effectual rtoovtsrY of di^,'* and omsequently refers to 
certam pre^^ustmg laws. The act of 1797, therefore, 
may be supposed to have m view the act of 1795, when 
providing tor the olriects contemplated in that act ; but 
mustbesupposedtohaveoAter acts m view, whenprovi- 
ding for ot:9ects not contenqplated in that act. 

As, thdrefore, the act of 1795 oontaitts nothing respect 
ingr^the prii»ir)r of the Unked States, but is limited to ipto- 
visions respecting suits in court, the act of 1797 may be' 
considered in connection wkh that act wh3e on the subject 
of suits in court ; but when on the subject of preference^ 
nmist be considered in connection with acts which relate to 
tiie preference of the United States. 

The fii9t act on this sulnect passed on the ZUt ofJtUy^ 
1789, i 21, and gave the United States a preference only 
m tix^ case of bonds for duties. 
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On the 4tA o/AupM^t^ 1790^ voL 1, p. 221, an act was 
passed on the same subject with that of it 89^ which re- 
peab all former acts, and re-enacts, in substance, the 21st 
section, relative to the priority of the United States. 

On the 2^ of Mau^ 1792, voU 2, p. 78, the priori^ 
previously given to the United States is transferred to die 
sureties on dut^ bonds who shall themselves pay the debt ; 
aikd the cases of insolvency, m which this priority is to take 
place, are explained to comprehend the case of a volun- 
tary assignment, and the attached effects of an absconc^g, 
concealed, or absent debtor. 

Such was the tide of the United States, to a preference 
in the payment of debts previous to.the passage of the aa of 
1797* It was Umited to bonds for the payment of duties on 
imported goods, and on the tonna^ of vessels* An inter- 
nal revenue had been established, and extensive transac- 
tions had taken place ; in the course of which, many per- 
sons had necessarily become indebted to the United States. 
But no attempt to g^ve them a preference in the collection 
of such debts had been made. 

This subject is taken up in the 6th section of the act 
of 1797. The term <' revenue officer,'' which is used 
in that act, would certainly comprehend any persons 
employed in the collection of the internal revenue ; yet 
it may be well doubted whether those persons are con* 
templated in the foregoing sections of the act. They 
relate to a suit in court, smd are periiaps restricted to 
those receivers of public money who have accounts on 
the books of the treasury. The head of the depart* 
ment in each state most probably aecounts with the trea- 
sury, and the sub-collectors account with him. 

If this be cc^iect, a c1a|is of debtors would be intro- 
duced into the 5th section by the term ^^ revenue offi- 
cer,'' who are indeed within the tide but not within the 
preceding enacting clauses of the law. 

But passing over this term, the succeeding words 
seem, to the majority of the court, certainly to produce 
this effect. They are ** or other person hereafter be- 
*' coming indebted to the United Sutes,, by bond or 
^^ otherwiset" If this section was designed to place 
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the collection of the internal revenue on the same foot- Fishba 
ing of security with the external revenue, as has beeti 
argued by one of the counsel for the defendants, a de- 
sign so reasonable that it would naturally be attributed 
to the legislature, then the debtors for excise duties 
would be comprehended within it ; yet those debtors can- 
not be brought within the title, or the previous enact« 
ing clauses of the bill. 

The 5th sec. then would Sitroduce a new dass of debtors, 
and if it does so in any cas^, the act furnishes no principle 
which shall restrain the words of that section to every case 
to whidi they apply. 

Three acts of congress have passed, subsequent to that 
under particular consideration, which have been supposed 
to bear upon the case. 

The first passed on the 11th of July 1798, and is enti- 
tled ^* an act to regulate and fix, the compensation of the 
^^ officers employed in collecting the internal revenues of 
*^ the United States, and to insure more effectually the set- 
^^ tlement of their accoimts.'^ The 13th section of this act 
(voU 4,/p* 196 J refers expressly to Ae provisions of the 
act of March 1797, on the subject of suits to be instituted 
on die bonds given by the officers collecting the intemaJ 
revenue, and shows condusively that in the opinion of the 
legislature the fiour first sections of that act didiiot extend 
to the case of those officers ; consequently, if the 5th sec- 
tion extends to them, it inmnluces a class of dqbtors dis- 
tinct fix>m those contemplated in the clauses which respect 
suits in court. The 15th section of this act takes up . the 
subject which is supposed to be contemplated by the 5th 
section ofthe act of 1797, and declares the debt due from 
these revenue officers to the United States to be a tien on 
tfieir real estates, and on the real estates of their sureties 
from the institution of suit thereon. It can scarcely be 
supposed that the legislature would have given a lien on 
the real estate without providing for a preference out of 
Ae personal estate, especially where there was no real es- 
tate, unless that preference was understood to be secured 
by a previous law. 

The same observation applies to a subsequent act of the 
same session for laybg a direct tax. A hen is resei;ved 

3p 
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on the real es^ite of the collector, without meDtionmg anf 
claim to preference out of his personal estate. 

^ffae last law which contains any provision on the sub* . 
ject of preference pasbed on the 2^/ of March 1799. The 
65th section of that act has been considered as repealing 
the 5th section of the. act of 1797, or of manifesting the 
limited sense in which it is to be understood. 

It must be admitted tha^ this section involves the sub- 
ject in additional perplexity ; but it is the opinion of the 
court, that on fair construction, it can apply only to bonds 
taken for those duties on imports and tonnage, which are 
the subject of the act. 

From the first law passed on this subject, every act re* 
specting the collection of thos^ duties, naA contained a sec- 
tion giving a preference to the United States, in case of 
the ins(dvency of the collectors of them* 

The act of 1797, if construed as the .United States Would 
construe it, would extend to those collectors if there was 
no other provision in any other act giving a priority to the 
United States in these cases. As there was such a pre- 
vious act, it might be supposed that its repeal by a subse- 
quent law, would create a doubt whether the act of 1797 
would comprehend the case, and therefore from* abundant 
caution it might be deemed/necessary still to retain the sec- 
tion in the new act respecting those duties. The general re- 
pealing clause of the act of 1799 cannot be construed to re«- 
peal the act of 1797, unless it provides for the cases to 
which that act extends. 

It has also been argued that the bankrupt law itself a^ 
fords ground for the opinion that the United States do not 
claim a general preference. (voL 5, /»« 82.^ The. words 
of the 62d section of that law apply to de^s generally as 
secured by prior acts. But as that section was not upon 
the subject of preference, but was merely designed to re- 
tain the right of the United States in their existing situa^^ 
tion, whatever that situation might be, the question may 
well be supposed not to have been investigated at that timoi 
and the expressions of the secfion were probably not con- 
sidered with a view> to any influence they might have pa 
those rights. 
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After maturely considering this dodbtfiil statute, and 
comparing il with other acts in ^ari materia^ it is the o- 
pinion of the majority of the court, that die preference 

fiven to the United States by the 5th section is not con- 
ned to revenue officers and persons accountable for pub- 
lic money, hut extends to deotors g'enerally. 

Supposing this distinction not to exist, it is contended 
that this priority of the United States cannot take effect in 
any c»se where suit has. not been instituted ; and in sup- 
port oif this opinion several decisions of the English judg« 
es widi respect to the prerogative of the crown have been 
quoted. 

To this argument the express words of the act of con- 

Sess seem to be opposed* The legishuture has declared 
e time when this priority shall have its commencement ; 
and the court think those words conclusive on the point. 
The cases certainly shew that %bbnajide alienation of pro- 
perty before the rig^t of priority fUtaches will be good, but 
that does not affect the present case* From the decbions 
on this subject a very ingenious argument was drawn by 
the counsel who made this -point* The bankrupt law, he 
says, does not bind the king because he is not named in 
it ; yet it has been adjudged that the effects of a bankrupt 
are placed beyond the reach of the king by the. assignment 
made under that law, unless they shall have been previous- 
ly bound* He argues, that according to the understand- 
ing of the legislature, as proved by their acts relative to in- 
solvent debtors/ and according to the decisions in some of 
the inferior courts, the bankrupt lsiw would not bind th^ 
United States although the 62d section had not been in- 
serted* That section therefore is only an expression of 
what would be law without it, and consequently is an im^ 
material section : as the king, though not bound by the 
bankrupt law, is bound by the assignment made under it ; 
so, he contended, that the United Sutes, though not bound 
by the law, are bound by the assignment* 

But the assignment is made under, and by the direction ' 
of the law; and a proviso that nothing contained in the 
la# shall affect the right of preference claimed by the Uni- 
ted States is equivalent to a proviso, that the assignment 
sluJl not affect the right of preference claimed by the Uni- 
ted States. 
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If the act has attempted to ghre the United States a pre« 
ference in the case Wfore the court, it remains to inquire 
whether the constitution obstructs it^ operation. 

To the general observations made on this subjed^ it will 
only be observed, that as the court can never be unmind- 
ful of the solemn duty imposed on the judicial' department 
wbep a daim is supported by an act which Conflicts with 
die constitution, so the court can never be unmindful of 
its duty to obey laws which are authorised by that instru- 
ment. 

In the case at bar, the preference claimed by the United 
States is not prohibited ; but it has been truly said that un- 
^er a constitution conferring specific powers, the power 
(intended for must be granted, or it cannot be exercised. 

It is claimed under the authority to make all laws which 
^hallbe necessary and proper to carry into execution the 
powers vested by the . constitution in the government of 
the United States, or in any department or officer thereof. 

In construing this clause it would be incorrect and 
would produce endless difficulties, if the opinion should 
be maintained that no law was authorised which was not 
indispensably necessary to give effect to a specified pow- 
er. 

Where various systems niight be adopted for that pur- 
pose it might be said with respect to each) that it was 
not necessary because the end might be obtained by 
other mean9. Congress must possess the choice of 
meaiis4and must be empowered to use any means which 
are in fact conducive to the exercise of a power granted 
by the constitution. 

The govem^ient is to pay the debt of the union, and 
must be authorised to use the means which appear to it- 
self most eligible to effect t|iat object. It has conse- 
quently a right to make remittances by bills or otherwise, 
and to take those precautions which will render die 
transaction safe. 

TUs^ claim of priori^ 6ii the part of the United Sutes 
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will, it has been oaid, interfere with the right of the *x«he» 
state Sovereignties respecting the dignity of debts, and ^^JoHt. 
will defeat the measures they have a right to adopt to 
secure themselves against delinquencies on the part of 
their own revenue officers. 

But this is an objection to the constitution itself; Thr 
ttiischief suggested, so far as it can really hVppen, is the 
necessary consequence of the supremacy of the laws of 
the United States on all subjects to which the. legisla«- 
tive power of congress extends. 

As the opinion given in the court below was that the 
plaintiifs did not maintain their action on the whole tes- 
timony exhibited, it is necessary to examine that testi- 
mony. 

It appears that the plaintiffs have proceeded on the 
transcripts from the books of the treasury, under the 
idea that this suit is maintainable under the -act of 1797. 
The court does not mean to sanction that opinion ; but, 
as no objection was taken to the testimony, it is under- 
stood to have been admitted* It- is also understood that 
there is no question to be made; respecting notice ; but 
tiiat the existence of the debt is admitted, and the right, 
of the United States to priority of payment is the only 
real point in the cause. 

The majority of this court is of opinion that the Uni* 
ted States are entitled to that priority, and therefore the 
judgment of the circuit cotirt is to be reversed, and the 
cause to be remanded for further proceedings. 

Judgment reverstd. 

Washington, J. Although I. take no part in the 
decision of this cause, I feel myself justified by the im* 
portance of the question in declaring tiie reasons which 
induced*the circuit court of Pennsylvania to pronounce 
the opinion which is to be re-examined here. 

In any instance Where I am so unfortunate as to differ 
with this court, I cannot fail to doubt the correctness of 
my own opinion. But if I cannot feel convinced of the 
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FxiRsm error, I owe it in some .measure to mjrself . and to those 
Bi.iGii^. ^^ ^^y ^ injured by the expense and delav to which 
they have been exposed to shew at least that tne opinion 
not hastily ot inconsiderately given. 



The question is, have the United States a right in all 
cases whatever to claim a preference of other creditors 
in the payment of debts. At the circuit court the coi^n* 
etl for the United States disclaimed all idea of founding 
this right upon prerogative principles, and yet, if I am« 
not greatly mistaken, the doctrine contended for places 
this right upon ground at least as broad as would have 
been asserted in an English court. 

The whole question must turn upon the constnictiott 
ot* acts of congress, and particularly that of the dd 
of March 1797. The title of the law is ^^ an act to pro- 
vide more effectually for the settlement of accounts be* 
tween the United States and receivers of public money. ^^ 

Tlie first section describes more specially the persons 
who are the objects of the law ; points out the particular 
officer "whose duty it ' shall be to institute suits against 
chose public delinquents thus marked out ; declares the 
rate of interest to be recovered upon balances due to the 
United States, and imposes a forfeiture' of commissions 
on the delinquent. 

The dd section defines the kind of evidence to be ad- 
mitted on the part of the United States, in the trial of 
suits in ail cases of delinqutncy 

The 3d section gives to the United States in such ac- 
tions, a prefereifce of all other suitors in court, by di- 
rectirig the trial of such causes to take place at the re- 
turn term upon motion, uiilessthe defendant will make 
oath th^ he is entided*^ to credits which have been 
submitted to the consideriition of the accounting . offi"* 
cers of the treasury,, and rejected. 

The 4th section takes up the case of the defendant, 
and declares under what circumstances he shall be enti% 
tied to the benefit of off-sets. 
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The 5th section brings us to an important part of the FisHt* 
trial, and furnishes a rule to govern the court in the ^1^^,^^, 
judgment it is to render, in cases where the claim of the 
United States might, by reason of the insolvency of the 
debtor, g6 unsatisfied, unless preferred to that of a pri- 
vate cidaen. 

The 6th section is general in its terms, and relates to 
executions where the defendant or his property is to be 
foimd in any district other than that in w}iich ^e judg- 
ment was rendered. 

This is a concise view of the diflFerent parts of. this 
act, and I shall now examine more particularly the ex- 
pressions of the 5th section, taken in connection with 
those which precede it. 

The words are ** that where any* revenue officer or 
c<A(frr*^fr*w hereafter becoming indebted to the United 
States by bond or otherwise, shall . become insolvent, 
die debt due to the United States shall be first satisfi- 
ed,'' &c. 

^It is conceded that the words " or other person" are 
broad enough to comprehend every possible case of 
debts due to the United States, and therefore a literal 
interpretation is contended for by those who advocate 
the interest of the United States. On the other side, a 
limitation of those expressions is said tc be more con- 
sbtidnt ¥rith tlie obvious meaning of the legislature, 
which contemplates those debtors only who are account- 
9blc fiE>r public money* 

Where a law is plain and unambiguous, whether it be 
expressed in general or limited terms, the legislature 
should be intended to mean what they have plainly ex- 
pressed, and consequently no room is. left for construc- 
tion. But if, from a view of the whole law, or frora 
other laws in fiari mater/a^ the evident intention is dif- 
ferent from the literal import of the terms employed 
to express it in a particular part of the law, that inten-^ 
tion should prevail, for that in fact is the will of the le- 
gislature. 



Digitized by 



Google 




400 SUPREME COURT U. S. 

If a section be introduced which is a stranger to and 
unconnected with the purview of the act, it must nie* 
vertheless take effect according to its obvious meaning, 
independent of all influence from other parts of the law^ 
Nay, if it be a part of the same subject, and either enlar* 
ges or restrains the expressions used in other parts of 
the same act, it must be interpreted according to the 
import of the words used, if nothing can be gathered 
from such other parts of the law to change the meaning* 
But if in this latter case, general words are used which 
import more than seems to have been within the purview 
of the law, or of the other parts of the law, and those 
expressions can be restrained by others used in the 
same law, or in any other upon the same subject,, they 
* i^ught in my opinion to be restrained. 

So il th'' literal expressions of the law would lead to 
absurd, unjust ^' inconvenient consequences, such a 
construction should b given as to avoid such conse- 
quences, if, from the whole puryiew of the law, and 
giving effect to the words used, it may fairly be done* 

Thcfse rules are not merely artificial ; they are as clear* 
ly founded in plain sense, as they are certainly warran- 
ted by the principles of common law. 

The subject intended to be legislated upon is sometimes 
stated in a preamble, sometimes in the tide to the law, and 
is sometimes, I admit, mistated, or not fully stated. Th< 
preamble of an act of parliament is said to be a key to 
the knowledge of it, and to open th^ intent of thelaw-m»- 
kers : and so I say as to the title of a law of congress, which 
being the deliberate act of those who make the law, is 
not less to be respected as an expression of their inten- 
tion, than if it preceded the enacting clause in the form 
of a preamble. But neither the title or preamble can be 
resorted to for the purpose o^ controuling the'* enacting 
clauses, except in cases of ambiguity, or where general 
expressions are used inconsistent or unconnected with 
the scope land purview of the whole law. 

They are to be deemed true, unless contradicted by 
the enacting clauses, and it is fair in the cases I have 
Mated to ari(ue from them* 
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The object of this law dien^ as declared by the title, is 
to provide for the effectual settlement of debts due to 
the United States, irotn receivers of public money • To 
effect this, suits are directed, the species of evidence 
to support the claim on the part of the plaintiff is 
pointed out, and a speedy trial provided ; on the part 
of the defendant, a limited right <o oppose the claim 
by offsets is provided, and the claim of the United 
States is to have a preference of other creditors, where 
the debtor is unable to satisfy the whole. Here then 
is one entire connected subject — ^the different pro- 
visions of the law constituting the links of the same 
ch^n, the members of the same body* It will not, I 
presume, be denied, that the three first sections of the 
law apply to those only who are declared by the title to 
be the objects of its provisions. The 4th section is the 
first which uses general expressions, without a reference 
to those who had before been spoken of ; and yet I think 
it will hardly be contended that this section is not close- 
ly and intimately connected with the same subject. — 
When we come to the 5th section the reference to the 
three first sections is again resumed, with the addition of 
the words ** or any other person.'* So that instead of 
the words " revenue officers or other persons accounta- 
ble for public money J* used in the first section, this sec- 
tion uses the words ** revenue officers or other persons 
indebted to the United States*^ 

Now it is obvious that these expressions may have 
precisely the same meaning, so as to comprehend the 
same persons, although the latter may be construed to in- 
clude persons not within the meaning of the first section. 
For persons accountable for public money ^ are also other 
persons than revenue officers indebted to the Cntted States ; 
and the latter may, by a construction conformable to the 
other parts of the law, mean ptrsons accountable for pub' 
lie money ; and by an intended construction, they may 
comprehend others, who in no sense of the expressions 
used, qau be s^d to be accountable for public money. 

It is ti«rn'to be inq^uired, is th& court bound by any known 
rules of law to give to the words thus used in the 5th 
section a meaning extensive enough to comprehend per- 
sons never contemplated by the title of the law, and most 

3 E 
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seduIouslyexdudedbytbethreefirBtsections? DoCb justice 
to the public, or convenience to individuals demand it ^ 
Is such a construction necessary in order to give effect to 
any one expression used by the legislature i 

Shall we violate the manifest intention of the legisla- 
ture, if we stop short of the point to which We are invited 
to go in the construction of this section ? 

To all these questions I thin)t myself warranted m an- 
swering in the negative. 

As to the first. Do the principles of equity, or of strict 
justice.discriminate between individuals standing in ejuaH 
^'fir^ and claiming debts of equal dignity f 

The nature of the debty may well warrant a discrimina* 
tion ; but not so, if the privilege be merely of a personal 
n^iture. The sovereign may in the exercise of his powers 
secure to himself this exclusive privilege of being preferred 
to the citizens, but this is no evidence that the daim is 
sanctioneci by the principles of .immutable justice. If this 
right is asserted, individuals must submit ; but I do not 
find it in my conscience to go further in advancement of 
the chum, than the words of the law fisorly interpreted, 
in relation to the whole law, compel me. But I do 
not think that congress meant to exercise their power 
to the extent cojitended for. Firs^ because in every other 
section of the law they have declared a different intent ; and 
secondly, because it would not only be productive of the 
most cruel injustice to individuals, but would tend te de- 
stroy more than any other act I can imagine all confidence 
between man and man. The preference claimed is not 
only unequal in respect to private citizens, but is of a na- 
ture against which the most prudent man cannot guard 
himself. As to public officers and receivers of public 
money of all descriptioas, they are, or may be known as 
such ; and any person dealing with them, does it at the 
peril of being postponed to any debts his debtor may owe 
to the United States, should he become unfortunate. He 
acts with his eyes open, and has it in his power to calcu- 
late the risk he is willing to run. 

But if this preference exists in every possible case of 
contracts between the United States and an individual. 
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there is no.means by which any man can be apprized of 
his danger, in dealing widi the same person. 

2. Is this broad construction necessary in order to 
give <*ffect to the expressions of the law ? I have endear 
voured to shew that all accwntmble agents are other J^r* 
aons than revenue officers indebted to the United States. 
The words then ^^ other persons" are satisfied by com- 
prehending all those persons, to whom the first section 
extends. 

3^ Is this construction rendered necessaiy to fulfil the 
manifest intent of the legislature ? So far from it, that 
to my mind, it is in direct opposition to an intention 
plainly expressed by aU the other parts of the law. To 
prove this I again refer to the title of the law ; to the 
three firs^ sections, which are in strict conformity with 
it, and that too by express words ; and to the fourth 
section, which is so plainly a part of the same subject, 
that it cannot be construed to go farther than mose 
which precede itt Is the fifth section a stranger to the 
others ; unnaturally placed there without having a con- 
nection widi the othersections ?. 

If this be the case, I have already admitted rules of 
construction, strong enough to condemn the opinion I 
hold. . But let us examine this point. 

The object of the four first sections is to enforce by 
^t, where necessary, the payment of debts due to the 
United States from a particular clasis of debtors. It 
points out the officer who is to order the suit, declares 
at what term the caose shall be tried, lays down rules of 
evidence to be regarded in support of the action, ex- 
tends to the defendant the benefit of making offsets un- 
d^ certain qualifications, and then most naturally, as I 
conceive, comes the fifth section, relating to the judg- 
ment which the court is to render in case a contest 
should ensue between the United States and individual' 
creditors on account of inability in the debtor to satisfy 
the whole. What if an* individual creditor should at- 
tach the property of the debtor before the United States 
had taken steps to recover their debt i Or if the debtor 
should assign away his property, or it should be claim- 
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ed by ftssiguees under a commission of bankruptcy ; ov 
the defendant being an executor, should plead fully adr 
ministered except so much as would be sufficient to sa- 
tisfy judgments, bond debts, or other debts superior in 
dignity to that of the United States i This section estab* 
lishes a plain rule by which the court must proceed in ren^ 
dering its judgment whenever those cases occun— « 
What would have signified all the other provisions of 
the law, unless a rule of decision had been prescribed 
in cases where otherwise the United States might never 
obtain the fruit of those steps which their officers were 
piu*suing ? 

Can a section in a law which professes to afford a reme- 
dy . in a particular xase by process of law, be sfrid not to 
belong to the law, when it leads to.the point of a judg- 
ment, which is the consummation of the proceedings in 
the case.' I think not ; and therefore I cannot acquiesce in 
the opinion that the 5th section is unconnected with the 
other parts of the law* 

I have before observed that the 4th section is the first 
which uses general expressions, without reference to 
those which had before been particularly mentioned ; but 
that when we come to the 5th section the reference is 
again taken up, with the addition of those words which 
produce the difficulty of the case* 

Now I ask in the first place, what necessity was there 
for departing from the mode of expression used in the 
4th section, which for the first time is general, without 
particular reference to any of the persons before descri- 
bed* Would it not have been as well in the 5th as in 
the 4th section, to say " that where any individual be- 
" coming indebted to the United States, shall become 
" insolvent," &c. .What reason can be assigned for the 
specification of revenue officers^ one class of persons 
mentioned expressly in the 1st section, intended in 
the 2d and 3d by plain words of reference, and clearly 
meant in the 4th, when it must be admitted that the 
words used in the 4th section, or the words " other per 
sons," in tlie 5th would have comprehended revenue off 
cersif they were broad enough to include every de 
scription of persons indebted to the United Stated* 
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Unless they are construed to limit and restrain the gen- 
erality of the words ♦* other persons,'* they are absolute- 
ly without any use or meaning whatever. If the pre- 
ceding sections had applied only to revenue officers^ then 
from necessity we must have construed the words " other 
persons," as broad as their natural import would war-! 
rant, because otherwise, they would have been nugatory, 
and we would have found no rule in the law itself, by 
which to limit the generality of the expression. 

But when the law professes in its title to relate to all 
accountable agents besides revenue officers, and the 
first section specifies amongst these agents, ^' revenue 
officers," we have a rule by which to restrain the sweep- 
ing expressions in the 5th section, viz. ^^ or other per- 
son accountable, or indebted as aforesaid." This con- 
struction renders the law uniform throughout, and con- 
sistent with what it professes in every other section. 

2d. In confirmation of this construction, the 62d sec- 
tion of the bankrupt law does, in my opinion, deserve 
attention^ If the United States were, at the time that 
law passed, entitled to a preference in every possible 
case, by virtue of the general expressions in the law I 
have just been considering, what necessity was there 
for limiting the saving of die right of preference to 
debts due to the United States, '* as secured or provi- 
ded by any law heretofore passed." This mode of ex- 
pression leads me to conclude that' the legislature sup- 
posed there were some cases where this preference had 
not been provided for by law. If not, it would certainly 
have been sufficient to declare, that the bankrupt law 
should not extend to or aifect the right of preference to 
prior satisfaction of debts due the United States. 
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The question 
of forfeiture of 
Avessdy under 
the act of con- 
gress against 
the sUve trade, 
is of admiralty 
and maritimt 
jurisdiction. 



THE UNITED STATES v. SCHOONER SALLY 
OF NORFOLK. 

THIS was a Ubel in the district eourt of the Ujiited 
States, for Maryland district, against the schooner Salhf 
of Norfolk, and cargo, ERas De Butts claimant, seized 
hf the coDector of Uie port of Nottingham, as forfeited 
under the act of congress prohiUting ^e slave trade. VoL 
S.p. 22. March 22^, 1794. 

In the district court the vessel mi cargo were acquitted 
on the merits, whidh decree was, on appeal, aflhined in 
the circuit court ; whereupon the United States sued out 
the present writ of error. 

The error assigned was that the cause was of common 
law, and not of admiralty and maritime jurisdiction. 

But the court, upon the authority of the case of die 
United States v. La Vengeance^ 3 Dallas^ 297, without 
argument, affirmed the decree* 




BAILIFF V. TIPPING. 



^*^^^^ THE only question in this case would hare been whc- 
the u. sutes ^'^'^^ ^^'^ ^^"^ could sue another alien in the courts of the 
have jurisdtc- United States* The circuit court for the Kentucky &&• 
tioo in cases trict was of opinion that they had no jurisdiction in such a 
case.. 



between aliens. 



A dtation • . 

must acoom- But the writ oi! error was discussed for want of a cita- 

Of crnnr. , 

See ante, p. 263, the opinion of the court in the case of 
Mason, v. ship Blaireau. 
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TiLFAIR 

1 £LFAIR H aL EXECtrfORS OF RAE & SOM- ^ ^ , 
MERV^-LE, V. STEAD'S EXECUTORS. ZxncvTi,\t. 

TttlS was a writ of errcu' to reverse a decree in chance- TheUnds of a 
ry of the circuit court for the district of Georg^ render- <^ecetscd d^- 
ed in favour of the defendants in error. ^j^ ^ ^^^^ 

m cqnlty tot 

The bill alleges that 7-/*^ ^ae and ^ohn SommerViUe^ as thep^Tnentof 
copartners in merchandize were, on the first day of Janua- *^'!^^^S!l 
ry 1775, indebted to Steady a Britbh creditor in the sum hrir a pw^ to 
of j^3864sterUng, on account. the suit 

That Roe and SommerviUe in their life time made a divi- 
sion of tbeir supposed profits in trade, and drew out con^- 
siderable proportions of the partnership-funds, which they 
ought not to nave done before payment of their debts, and 
that each invested part of those funds in the purchase of 
lands and negroes as their own separate property. 

That Rat died m 1772 or 1 77^^ intestate, and that Som- 
Yff^rvt^ the surviving partner died in 1773, having made 
Edward Telfair his executor, and having a large real and 
personal estate. 

That the saidy^An Somtnerville^ Samuel Elbert^ and Ro- 
hert Rae^ administered upon the estate of John Rae* That 
a considerable part of his personal estate was purchased 
with monies, improperly drawn out of the joint funds. — 
That he left personal estate to the amount of £ 9014 5 O 
sterling which came to their hands. That the said adminis- 
trators of Rae are all dead. That Telfair as executor of 
Sommerj^Ucj who was administator oiRae^ became posses- 
sed of a considerable part of his estate, part of which had 
been purchased with the joint funds. That on the dt ath 
oi Robert Rae^ his wife Rebecca^ now wife of Samuel Ham-' 
mond^ claiming as executrix of Robert Rae^ became pos- 
sessed of a considerable part of the estate of John Rae^ 
senior, which had been purchased with the joint funds. 
That on die death of Samuel Elbert j the last surviving ad- 
ministrator of Robert Rae^ Elbert^s executors, viz. Eli* 
zabtth Elberty William Stephens and Joseph Habersham^ 
also became possessed of part of the estate of John Rae^ 
senior, which had be^ purchased with the joint funds. 

Tluit Ifabershamy as legatee of ^an^ Sommervilleydzuf^'^ 
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V. 

Stbad's 
Executors. 



ter of John Rae^ senio;", became possessed of a large per- 
sonal estate liable to tl>e claims of the complainants. 

That administration ^/(? bonis non^ of the estate oiyohn 
Rae^ senior, was (after the death of Sommervilk^ Robert 
Rae^ and Elbert) granted to John Cobbison and Ann his 
wife, and a part of the estate of the said yohn Rae^ senior, 
(purchased \fith the joint funds) came to their hands. 

That James Rae deceased, as legatee' of^ arte Sommer* 
ville^ became also possessed of an estate liable to the claim 
of the complainants, which has come to the hands of his 
administrators, Cobbison and wife. 

The complainants charge that the defendants hav^ wasted 
or misapplied the property which was liable to their claim, 
and seek a discovery against each of the defendants, of 
lassets and funds, but do not ask for any specific relief. 

The answer of Cobbison and wife admits that they are 
in possession of 600 acres of land, part of the estate dP 
John ifflff, senior, " but whether it was purchased with 
^^ monies drawn from the funds of Rae and SommerviUe is 
" a fact which has not come to their knowledge." They 
also admit personal estate to the value of jf 348 2 4. 

Hammond and ivife^ Habersham and Stephens^ demur- 
red to die bill, 

1st. Because the complainants state themselves to be 
executors but do not shew where the will was proved, nor 
whether letter^ testamentary were ever granted, nor whe- 
ther they have taken,upon themselves the execution of the 
wilL 

2d. Tliat the bill contains no matter of equity. 

I'he same defendants also pleaded in bar a recovery at 
law, in the year 1 775^ by Stead in his life time, against 
Telfair^ executor oiSommerville^ surviving partner of Rae 
and Sommerville^ for the same debt for which the complai- 
nants are now seeking relief upon the original aissumpsit, 
which is merged in the judgment. 

Habersham and Stephens deny all knowledge of ever 
having had in their hands any part of the estate of ^oAn 
Rae^ senior, under ElberVs will i but Stephens states, that 
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ia the life time of Mrs. Elbert^ iihe defivered to him »i an Tilfaik 

attorney at law, a bond of Rae^ Whitefield and HaCj to c ^' • 

yohn Rat, senior, for jf 1637 4, which bond he is ExIcwTORt. 
ready to deliver up to any person entitled to receive it. 

Rebecca Hammond admits that her former hushand, Ro* 
hert RaCy as devisee of Jane SommerHfiUe^ came to the pos- 
session of two tracts' of land, a family of negroes ^railed 
Boston's family, and some plate, but does not admit that 
they were part of the property of John Racy or came from 
the funds oiRae and SommerviUe. She states that one of 
the tracts of land, viz. Rae^s-Hall^ has been sold for taxes. 

Joeeph Haberaham admits that ill right of his wife, a 
legatee ofyaneSommervtUey he received negroes, valued at 
j^300, wmch had once belonged to John Rae^ senior. 

Teifair demurred to so much of the bill as seeks a dis- 
covery from him, of the amount due to the complainant's 
testator from the estate of John SommerviUe^ or from 
Rae and Sommervillej or eit&er of them at the time of 
their deaths, or to compel the payment thereof from this 
defendant, for want ot equitv, there being an adequate 
remedy at law ; and answered as to the residue of the bill. 

His answer states that before the war he had fully ad- 
ministered on the estate of yohn SommerviUe^ in his own 
righ% and as surviving partner of Rae and SommerviUe^ as 
far as had come to his hands ; and had returned an ac- 
count of his administration on oath to the satis&ctioin of 
the creditors. 

He does not admit that any division of profits was made 
by Rae and SommerviUe in their life-time, nor that they 
drew out any of the joint funds and invested them'in lands, 
&c as their, or either of their separate property. 

He admits that there are several real estates, 'and that 
he received assets to a considerable amount—- a part of 
which were sold for paper money which perbhed on his 
hands ; and the books and papers of Rae and Sommtrville^ 
and his own acxoUnts of payments and receipts, &c were 
lost or destroyed by the British while in possession of 
Georgia. He claims also a right to retain for deb^ due 
to himself. 

3 F 
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TfiLTAiE On the 30thof April, 1794. The demurrers were oa 
Stx'a * argument overruled by jvuifgalredeOwadFtfutteton. 

EXBCUTORI. 

To the plea in bar oi Hammond mA wifist Haheriham 
and Stephem^ the complainants, replied that there was no 
such record, the issue upon w)u^ bemg jomed, was ad- - 
judged for the complamants on the 15th of November, 
1794, by the judges Wibon mi Pendktofu 

At the same term auditors were appointed to ascertain 
the sum due to the complainants, but their report sppttn 
to have been set aside, and the derk was directed to ascer** 
tain the balance, and an issue was directed to ascertain 
the damages, upon the verdict for which the following de« 
creewasmade by JudgeB/eiir, onthe5thof Mqr, 1795. 

^^The bill and answers in this cause being read and 
heard, it is ordered and decreed by the court as follows : 

^Thatthesumof /36d4 14 rsterlins togetherwith 
^^ the interest accrued raereon at'the rate ot 5 per cent per 
^ annum fix>m the 1st of January 1774 to tins day, deduct* 
*^ ing interest fix>m the 19th of April, 1775, to the 3d of 
.*' September, 1783, bepaidtothecoinplaiiMmls, tojgnether 
^Vwith Sper centum on the amount of the said pnnc^Md 
«« and interest, as acompensation fer die eipcnsesof re- 
^ mitting the ssud amount to Great Britain where it was 
^^ contracted to bepiud ; and that the partnership-pibper- 
^*ty, admitted by me defendants to be in their hands, be 
*' in the first mstance qifdied towards |he dbchargeof the 
^^•complainants' demand. And that the several tracts and 
^^ lots of land belonging to Vohn Roe or yohn Sammer* ' 
^^ viUe deceased, referred to m the answers of die several 
^^ defendants (and die title-deeds whereof admitted to be 
^^ 'in their possesMon) be sold Iqr the marshal of this court 
^* on the first Mond^^ of January next fi^r cash, givingtwo 
^^ months notice of such sale in the gazettes of Savannah 
*^ and Augusta ; and the net proceeds of such sale be ap« 
^^ propriated towards the payment and satisfiiction of tlui 
** decree. And that the title deeds in the hands of the 
^^ several defendants' of such lands be delivered over into 
^^ die hands of ^ derk of this court in three months after 
*^ notice given to the defendants for that purpose*" 
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Sundty sales hiiving been made under thb decree, and Trlvair 
the cleric having repotted the bidbmce renaming due on the « ^' i 
4th of January 1796, to be 11,196 doDars and 77 1-2 cents, exJc'ut^U 

The Ibflbwing decree was made on the 15th of Novem- 
ber 1 796, hy Judge Paterson. 

^ Itappearing from the report of the derk that on the 
^ 4th of^ January 1796, 11,196 doMsSts and 77 1-3 cents 
^ renuuned due to the complainants, upon motion of Mr. 
^^ GManSj solicitor for the complainants, and by consent 
^of Mr. Telfair executor of SommerviUe^ it is further 
^ ordtred and decreed^ that in regard to the defendant £^- 
^ ward Telfair the executor oiyohnSommertnlltytho was 
^' the surviving partner of John i?ae, that the copartnerslup 
^ property, if any, which now is in the hands and posses- 
^^ sion of the said J?<ftcwtr^, as executor as aforesaid, be sold 
^ by die marshal of this court, he giving sixty days notice 
^^ in the public gazettes of such sale. And the judgments, 
>^ bonds, notes and o^her evidences of debts due die said 
^ ooparttiership be delivered over to hb attorney or solici- 
^^tor under a genend assignment by deed in order to sue 
'^ d^ same, if the assets acknowledged or proven to be in 
^ the hands of the defendants should not be sufficient to 
^ disdiarge die amount of die said decree* That after 
^ pajrment and satisfaction of a prior judgment obtained 
'^ by Matthew Clarke in the county of Ridimond against 
•* the sttd Edward Telfair ^ executor of the said John Som- 
^^ merviOetot the sum of /826 lO with mterest from the 
^* trth of March 1794, ttK babnce of the property of the 
^ said J^oAn Sommervilk^ if any, in the hands of the said 
^ Edward Telfair^ executor as last aforesaid, agreeably to 
^ hb answer, be sold as first aforesaid* And die bonds, 
^ notes and other evidences of debu remaining m thb de- 
*^ fenduit's hands be deUvered over and assigned as afore- 
*^ said, subject to the fiuther order of thb a>urt after de- 
M ducting aD lawful commissions and paying costs and 
^ ^^ charges for administering and conducting the business 
^ of the said estaU, md that the said Edward Telfair be 
'^ discharged from die same on complying with thb order. 

^ it bfurdier ordered, that the bond admitted by Wil- 
^^ Bam Stephifii^ one of the defendants, to he m his hands, 
^* given l^ Hae^ WhitefieU and company to y^hn Rae^ 
^* senior, dated the Ist of June 1782 conditiimed for the 
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** payment of £t 637 O 4 with lawful bterest from the date, 
^^ be delivered over to the complainants, or their agents, to 
*^ be sued for and recovered, and that the sum so recovered 
^^ he applied to the extinguishment of the complamants' de- 
*^ mand. 

" It is further decreed that the followmg negroes, that 
** is to say, Boston^ J^nny^ PhiUia^ Boy Boston^ MoUy^ 
^^ Peter ^ Sally and Ned^ charged to be in the hands of the 
'^ defendants, Samuel and Rebecca Hammond^ and not deni- 
«^ed by the said defendants, be sold at public sale by the 
*^ marshal of this court, first, pving sixty days notice 
*^ thereof, and that the proceeds be applied to the discharge 
^^ of the complainants' debt. 

^^ It is further ordered and decreed, that die following 
^^ negroes Cuffey^ Bet with her issue and children, Nelly ^ 
^^ Peter^ Nancy^Toney J Mary ^ Jenny ^ Suckey and Do\ 
^Vadmitted by the defendant, Joseph Habersham j to be in 
^^ his hands, be sold by the' marshal in manner aforesaid, 
<^*and the net proceeds be applied to the payment of the 
^^ complainants' demand*'^ 

On the 2d of May 1797 before Judge Chase^ leave was 
given to the complamants to add Elizabeth Course^ execu* 
trix of Daniel Course^ deceased, as a defendant to the biU. 

On the 17th of November 1797, Judce Wilson decreed 
a number of tracts of land belongmg to me estate of John 
Roe senior to be sold* ' ^ 

Oh the 2d of May 1799 Elbivorth, Ch. J. on the circuit 
made the following decree ; viz. 

*^ This cause came on to be heard on a decree made at 
" November term 1796 by which it is ascertained and stat- 
"ed, that on tlie 4th of Januar\' 1796 thesum of 11,196 
"dollars 77 1-2 cents remained due to the complainants ; 
"and upon a supplemental bill against Elizabeth Course^ 
" which charges'that a certain tract of land containing'450 
" acres, on Savannah river, known bv the naine of Rae^s 
" Hall^ is a part of the estate ot John kae senior, deceased, 
*^ and subject to the complainants' decree, and upon the an- 
" swer oi the. said Elizabeth Course^ by which it is asccr- 
" tained th:it the said defendant daimk the said tract of 
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^laiid under a deed of conveyance executed by Francis Tei.pai» 
^ CourvoisiCf tax collector of Chatham county to Daniel ^ ^' , 
^Coursey deceased, late husband of the said defendant, ezbcutors. 
^^ bearing date the fifth of May 1792 for the consideration 
^^ of ^128 19 4sterUng. And the cause being heard/and 
*^ armed by counsel, on the said decree and the said bill 
^' and answer together with the proofs and exhibits pro- 
" duced1>y the parties respectively ; , 

" Whereupon, it is ordered, adjudged and decreed that 
*^the said pretended conveyance be set aside and held as 
^ void ; axid that the said tract of land and pttmises bt 
^^ sold at public auction, by the marshal, first giving foity 
^^ days notice in one of the Savannah newspapers of the 
*^ time and place of such sale. And it is further ordered, 
** adjudged and decreed that the following negroes in the 
" possession of WilHam Stephens and Joseph Habersham^ 
>* executors of Samuel Elbert^ to wit, iounff Sambo^ Billy. 
^^Chance^ Oronoko^ Fanny ^ Diana and Nero^ be sold by the 
^^ marshal at public auction, giving forty days notice of the 
^^ time and place of sale as aforesaid* 

** And it is further ordered that the marshal shall pay 
^^ to .the complainants, or their solicitor, the proceeds of 
^ such sales aix>ve ordered and decreed, towards satisfac- 
f* tion of the balance due to the complainants on this day, 
^^ being 9157 dollars and 90 cents." 

On the 28th of April, 1800, Judge Moore made the Ion 
lowing decree : 

^ This cause came on to be heard on the bill, answers 
*^ and replications, and on decree made in this cause in the 
^ term of April 1799 ; and it appearing by the answer of 
^ Ann Cobbison^ one of the defendants that she hath assets 
** in her hsmds amounting to the sum of £'^^ 2 4 equal 
^ in value to 1491 dollars and 90 cents ; 

** Whereupon it is ordered, adjudged, and decreed that 
** the said Ann Cobbison^ do within ninety days pay over 
^^to the complainantsyor their solicitor^ the said sum of 
•' 1491 doUara and 90 cents." 

From these decrees the defendants appealed, and as- 
signiid for error. 
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TiLFAiK i8t. That there wm not sufficient eqmtv m the biH 

ExftcvTORt. ^ Tkat the decree of the 5th of May, 1795, is vague 
and uncertam as to the amount dhrcted to be pud by the 
defendants, k htmgtxprtastdmfHnirubjShiUing'sandpencey 
which are of no fixed value, wliereas it oug^ to have been . 
in doUan and parts of dollars* 

3d. That the sum decreed to be paid ought to have been 
apportioned among the several defendants (they not bemg 
the original debtors) in proportion to the amount of assets 
by them severallv acknowledged or proved to be in their 
hands respectively. 

4th. That a court of chancery has no power to order the 
sale of real estate, especially as the heirs at law are not par- 
ties to the suit ; and inasmuch as the title to the real es* 
tate was not the subject matter of the bill and proceedings. 

5th. That die decree does not state to whom (whethei 
to Sae or Sotnmervilk) the lands belonged which were or- 
dered to be sold- 

6th. That the private property of the partners was de- 
^crieed.to besoldr before it was ascertained whether the jomt 
property (which fmd before been decreed to be sold; wad 
not sufficient to satbfy the daim, or how far it would 
go towards satisfaction. 

rdi. That the decree of 15th November, 1796, is 
foimded only on the consoit of one of the defnidants, and 
vet imat^ially affects sonie of the other defendants* 

8th. T^iat it directs the sale and application of individu- 
al funds while it shews the existence of lar^ copartnership 
funds not previously^ applied by the complamants to the ex- 
tinguidhment of their demands, as directed by the decree of 
5th May^ 1^95;.^, 

9th. That it orders the sale of negroei not specificalty 
claimed by the complainants, and especially the negroes 
inferred to be in the then possession of Samuel and Rt' 
hecca Hammondy although not by them or either of them ad- . 
mittedsoto be. 
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lOtlu Tlie decree of the irthof November, 1797,18 Telfaie 
lUable to the objections atated in the 4th error. ^^^' , 

lldu That the ssud decrees are not personal against 
each defendant and apportioned according to the dif- 
ferent amounts of assets m the hands of each* 

12th. The decree of 28^ of April 18CX>, is erroneous in 
ordering Ann CMhon to pay the full amount of assets ad- 
mitted by her, while a femme covert, to be in her or her 
then husbatid^s hands, without her bemg called on, since 
becoming sole, to shew whether her husband left the laid 
assetfii or any, and what part thereof- 

13th* The decrees are a^inst the real and person?! es- 
tate,, and not perjionally agamst the defendants, or either of 
tfaem. 

14tlu That by the decree of May, 1799, certam ne- 
groes are said to be in the hands of Habersham and Ste* 
phenSy executors of Elbert^ whereas it was denied that the 
8ud negroes were in their possession, but in the possession 
oF the diildren of Liberty m ri^t of their mother or other- 
wise, which negroes, by the said decree, are ordered to be 
sold^ without proof of th^ir being in the possession of JKar- 
bersham and Stephens^ and without the said children (ma* 
ny of whom are under age) t>eingr made parties. 

This cause was argued in this court at Fdmiary term, 
1803, by Key, for the original complainants, no counsel 
appearing on the other side. 

By thededsionsofthetourtsof Geor^a, on the statute 
of 5 Geo* 2« makmg lands liable to z^eri^acUu, it is not 
necessary that the heurs should be made parties. The 
famds are assets imtiLaO the debts are pud* 

The executor of an administrator is not, as such, liaUe 
to a suit on account of the oriffinal intestate ; but is liable 
inequity for the property ofm oripnal intestate which 
has come tp bis hands. 

The record contains a special demurrer to the bill, which 
was very property Qvemiled. 

The causes for demurrer were^ 
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TiLFAiR igt^ That it did not appear in the bill by whom, oi 
Sts^ad^s ^l^ere the letters tesUmentary were granted. 
Executors. 

2d. That there was a complete remedy at law. 

As to the Jirst^ it was not necessary for the complai- 
nants to mAtprofert of their letters testamentary. It 
was sufficient for them to state that they were executors. 
At law the defendants might crave oyer ; but in equity they 
must petition that the will and letters testsOnentary may 
be produced. It is no cause of demurrer that they are 
not set forth in thebilL 

As to the second cause of demurrer, a court of equity 
will sustain a bill aeainst executors because they are con- 
sidered as trustees ior the creditors and representatives of 
the deceased^ and are liable to account ; especially where 
they are executors of several copartners ; and because the 
court may compel an equitable distribution. 

There are 14 errors assigned in the record. 

1st. That there is no equity in the bilL 

This has been considered and answered. 

2d.- That the decree being in pounds shillings and 
pence is vague and uncertain. 

The relative value of dollars to the currency of Georgia 
is well known, and if the decree can be rendered certain it 
i& sufficient. 

3d. The decree ought to be proportioned to the assets. 

This is done by applying the decree to the assets them- 

:»elves. 

•The object of the biD was not to enforce a responsibility 
further than assets should appear — ^it was not against the 
persons but the property that the bill sought relief — its 
object was to follow the assets. It does not appear that 
the whole assets were sufficient to satisfy the daim, and. 
therefore there was no necessity to apportion die decree to 
the assets in the hands of each defendant. 
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4th. The heirs at lair irere not made parties. ¥i l^aib 

V. 

By the practice and kw of Georgia the lands are Assets, i^J^*** 
and tHeretore the executor is the representative of the tcs- \^.— f*I2?'!i 
tator as to lands as weQ as to the personal estate until the 
debts are paid, and is the proper person to defend them 
against the claims of creditors. 

5th. The decree does not state Whether the lands be- 
longed to the estate of Rae^ or of Sommervilk* 

The answer to this is that the fact is. not so. 

6th. That the private properQr was decreed tb be sold 
be&ire it was ascertained that the joint proper^ was not 
sufficient. 

The an^er to this is that it did not appear that the joint 
fimds were sufficient. And it is to be presuihed diat the^ 
were not until the contrary appears. No error is to be 
presumed until it is shewn. 

7th. That the decree is founded on the consent of 7V/-* ' 
fair alone, but. aflfects some of the other defendants. 

The decree lA founded on the eonsent of TtlfiAt to f^r 
on^ as respects him. It was not lAcessarv for the court 
to inseft in the decree the grounds on which it was khsA^ 
ed so fir as.it affected the ^yther defendants. If the court 
had siiftdent grounds to justify the decree- against the 
others, it is enough. The objd::Uon is that the court dSd 
not state the grounds, not that they did not exist. 

8th. Tins objectbn is the same as the 6th, only applymg 
it to another decree; and is liable to the same answer. 

dth. That die negroes, ordered to I^ sold, were not 
spedficSsilly claimed by the complainants. 

It is true that the comphunants did not specifically chum 
those negroes ; but diey were seeking for assets generally, 
and the defendant admitted that the negroes came to her 
hands as executrix of Robert Roe. The court havi^ ad-, 
judged them to be Hab. e to the complaunahts' demand, de- 
creed them to besoUL Wlietherthey were dien in her actual 

3o 
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TiMukxm ' possession, or not, was immaterial ; they had been traced 
^iloV ^ ^^ hands, and she must account ipr them. 

lOCh. Thb objetdon is the sam^ as the 4th, and UaUe to 
the same answer. 

llthl Thb is the same as the 3d. 

12th. Thatthe defendant became sole since her answer 
and before the decree. 

Neither the complainants nor the court were bound to 
take notice of that fact until it w:as shewn. If the assets 
did not remain in her hands after the death of her hushmd 
it was for her to shew it. The court was not bouna to 
make the inquiry. 

tBth. The decrees, are not against the defendants per- 
sonally. 

Ttus is no error. The complainants were foOowing tl^ 
proper^ of their debtor, not the persons of his represen* 
tatives. 

14th. The answer to tins objecdon isdMthefiuts da 
not fi|>pe^ ixLtht record to be as sdleged in this exception. 

On a subsequent day the court expressed a doubt wheth- 
er tiie heirs ought not to have bc^n made parties to the bi^, 
and continued the cause to astertsun what construction tke 
courts of Georgia had given to the statutb of 5 Geo. 2. 

Mahshall, Ch. J. The only doubt whichthe. court 
had, Was,^whedier by the laws of Georpa, the land cotdd 
be made liable unless die heir was a party to the suit. 

We have receivi^* informadon as to the construction > 
giv6n by the courts of Georgia to die statute of 5 Geo. 2. 
maddng lands in the colonies liaUe for debts, and are satis- 
fied that they are considered as diargeatUe without makbg . 
die heir a party^ 

Decrees affirmed. 
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GRAVES AND BARNEWALL CimAvmiii 

P^ BA^itirBwAtit . 

BOSTON MARINE INSURANCE COMPANY. x»iri;*»oii 

Thii was an appeal firom the circuit court; for ^ dis- ^ _j'^-_ ^ 
triet of Massachusetts^ on a decree in chancery dismissing A^^d^T* 
the plsuntifi^ biU ; the object of which was to charge the ^ ^^ ^ 
defendants . iq)cfn a policy of insurance, and to obtain rdirf onf joint owiw 
agJEunst a mistake sdleged to have been made by inserting cr* " ^ pi^ 
only the name o£ Graves in the policy, wiiereas the inter*- ^T^iTIL^' 
est of both Graves and BarnetoaU was intended to hsNre ottiTdie dsufe 
been insured. stating the iiu 

•unnoe to bf' 

The bin stated that Graves and Bamewalt were cqua% ^\^*oo^t!J 
and joindy interested iii the ship Northern I.iberties and ed) does not 
her cargo— and that various sums of money werer by each cover tin^ in^ 
of the partners^ and at different placeis, procured to be insure ^^ ?^ ^P^ 
ed upon the ship and cargo from New- York to Teneriffe, ^''r^^' 
as wett as from thence to La Vera Cruz, but in every in* Theutttratof 
stance for their joint and equal benefit. That among otbor' foq^^ ta tneHUj^ 
applications for insurance thereon, Grd«f« on die ^^ of 'i^??^^Jg' 
April 1800, wrote to Messrs. EHsha Sigoumetf and sotM^ J^ *iift?5!«- 
ofBoston, inquiring of Utietsi at what rate of premium inir, inent db iaafc^ 
surance could be there obtained upon that risk, and there- ^^^ii^^ier^ 
in describmg himself as one of the parties interested voihe 52^**^^*^ 
property to be insured. Upon receiving their answer he int^^it of a 
wrote again on the 5th of Ma^ 1800, saymg, ^ your office comprnf be 
•^*ask too high a premium tor the risk I was inquiring- "VPI^Q"^ ^ ' 
** after ; the vessel cannot be out of time as she sailed from J^^^^^i^^ 
*^ hence fisr Teneriffe in February,, where we have, not to the intere^ 
*^ learned that she had arrived ; less so that she bad sailed ; of an indivi* 
** but as it is my principle to run no risks where /can heljx *?J * .^^ 
'* it, /have prevailed upon my copartner to anticipate her ^^ thelnSw? 
^^'arrival and sidling agam to Vera Cruz« To give you a per- ]edg«of theun. 
" feet idea of the nature of the risk to be insured, you will . ^erwrita^ of 
** find a copy on the other side of 'the application to our ^^^^j^?^ 
^offices, who took a good deal at seventeen and a half ti^g^J^^JJ^ 
*^ per cent j we may be induced to pye -one-or two per kin^ the pofe> 
** cent more to complete the business, and wfeh you to siy c>', oug^ to 
** whether it could not be effected with you at seventeen ^ ^^ti^^ 
** and a half per cent, or near that j if so, and noe have ^^ ^f ^yj. 
** not insured elsewhere, before a return of your answer / tyin confitrat. 
** may likely give you an order to effect twenty or twenty^ *«g ^ poUc)* 
"five thousand dojlars-'* tion"'''" 

• Present, Marthail, CluJ. Fatcrion, Woikington, Cushin^f and 
yohnsorif Justices. 
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GBAwt k Hie copy of the applicatioti annexed to the lettqr, stated, 
BAH VEWAI.L that "on the 20th ot Fchruaiy last, the ship Northern 
Tbs BotTov ^ Liberties sailed fix>m this for Teneriffe commanded bjp 
ac.I. CoMPA- ^Frederick King^ a man of courage and good conduct ; 
^y*_ ^ **she mounted sixteen six pounders, and had a crew of 
"thirty in nunaben No vessel could have been more 
" completely fitted, is copper sheated, and by the report of 
"the pQot who carried her out to sea, saib remarkably 
" fast* Upon this vessePs cargv we want insurance at ai^ 
" from Teneriffe to La Vera Cruii* The ship and cargo 
"reidy and truly belong to Americsoi citizens*^^ lliat 
the said letter and copy of the application were, by E. Stg" , 
eurney and sons, as agents of the.complainants, laid before 
the president and directors of the Boston Marine Insure* 
ance Company, who thereupon offered tobecorae insurers 
upon the. property therein mentioned at a certain rate of 
premium then mentioned to the said E. Sigourney and 
sons, which they communicated to Graves^ who by letter, 
of 15th May tSOO, with the concurrence of BamewmU^ 
directed insurance to be made upon the cargo to the 
amount of 1^6,000 dollars, upon the best terms, within cer- 
t^ limits, which could be obtained. Whereupon and in 
pursuance of such directions, E. Sigourney and sons did 
caiise such insurance to be made«. and among others, the 
Boston Marine Insurance Company, did,hy policy of in^ 
surance dated June 14th 1800, become assurers in Ae sum 
of 10/XX) dollars upon the cargo of the said ship, for the 
voyage mentioned in the said l^r* 

That previous to the date of the said policy, an altera- 
tion was made by the company in the common form of 
marine policies used in thb. country, by which alteration 
the ordmary clause imp^Mting the injiurance to be made a» 
well for the benefit of the persons named in thepoHcy^ as 
for the benefit of aO concerned^yriA omitted, and that sudi 
altered form was used by the company in makinff the; in- 
. surance for the complainants ; and that neither U^ com^ 
plainants nor dieir agents (he said £• SigoumeyBind sons, 
iiad any notice or krowledge of such amration. 

^That the said letter of Gravifs^ and the copy etf die ap- 
pKcation were shewn to the president and directors of the 
company as the order for the sud insurance, and were re- 
cced and acted upon by them as the basis upon which 
such insurance was made. And tha$ it was weUundet' 
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Mtood as weD on the part of the wd presidaiit and directors GmAvsa li 
of the'said company, as also op Uic part of the.coitkpljEun- ^^^^^"^^^^ 
antSy and their said agents, E. Sigoumeymi sons, that the t^« BotToy 
property intended to be insured by the said policy was the M* L.CQMrA.-i 
joint property of a certab company or coparmership, (tf ^^' 
wUch Graves was a member, and not his separate or imli- 
vidual property ; and that the object and Intent of the said 
insurance was to cover the .int^est of the concernied 
therein in general, and not his particular and separate in- 
terest. But that owing to ignorance on the part of the 
complainants, and of their agents, of such -alteration or 
omission in die form of the printed policies used by the 
«aid company , and to inadvert^ce and mistake on the 
part of the company, or their president^ or secretsoy, in 
fining up the same« ihe nan^e of Graves only ^yas inserted* 

That in the prosecution of the voyage insured the ship 
and cargo "were totally lost hy the perils of the sea. 

The answer of the company, by their president, under 
the corporate seal, admitted die execution of the policy, 
and t^ Graves had some interest in the property insured, 
but they did not know to what amount— that upon due 
proof of loss they were bound smd are ready to pay hW the 
amount of loss which he had sustsdned. It admits that £• 
Sigaumey^ in ^ beginning of May, applied for insurance, 
but -denies that either of the leUers of the 24tb of AprS or 
5th of May was«hewn to him, or left with thejpresident or 
secretary of the company^or any other person, tor their use. 
It admits that the copy of the appUcation to the New- York 
offices was left with the president, but avers that the pre- 
mium required was. higher than £• Sigoumey vnA sons 
would pve, and thatno bargain or contract was at that time 
made, box the application was withdrawn. JThat no insiu*- 
ance was made by them in pursuance of the letter of the 
15th of May, or any other letter from Graves^ and no ftir- 
Cher application was made until the 14thof Jime, when 
Andrew Sigoumey applied for the insurance of 10^600 
dollars on the cargo of the ship Northern Liberties ; 
whereupon the policy was made for and on account of 
yokn Boonen Graves^ and for account of no other person 
whatsoever. It denies that before or at the timeof making 
and subscribing the policy, it was mentioned by the said 
Sigourney and sons, or either of them, or known, or un- 
dmtood, or suspected by the defendant, iha: the ^ftofcfty 
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^Omjkvmi & proposed to be insured was the joint property of Qrave^ 
Basmbwall juJ gam&waUj or of any company or copartnership of 
Tut BosTov "^f^bit^ Graves was a member, or that it was the object and 
WLhCoufA' intent of die aaid'Otsunince to cover the interest of the 

concerned dierdn in general, but only the separate and 

particulttr intciest of Graves. 

It denies all mistake or misunderstanding in inserting 
the name of Grooet akne ; but insists that his name alone 
was inserted because the interest of no other person was 
intended to foe insured. 

It avers that after the policy was prepared and filled up, 
it was deUvered to Andrew Sigoumeyy of the house of £• 
Sigoumey and sonSy and by lum read and approved, and 
that he thereupon gave his promissory note for the pre* 
mium* 

It denies that any alteration or omission in the form of 
policies had been vaAt^or adopted by the president and di- 
rectors subsequent to die form first adopt^ and agreed 
upon by them after their incorporation, and avers that die 
form in the present case is the same which was then adopt- 
ed ; and which was settled by the president and directors 
upon mature advice and deliberation, and with the ejcpress 
intent that the president and directors mig^t know the na- 
ture, character, quality, and condition of every person 
whose interest diey might insure, and to protect themselves 
from all re)sponsibility and hazardon account of the inter- 
'est of any person or persons not named in the policy ; and 
that the said printed form had been openly and continually 
used by the company, of which all persons procuring insu- 
rance to be done at their office had notice ; and that a like 
form had been used at the odier offices in Boston, fi)r 
more than a year before the 14th June, 1800. 

The deposition of Elisha Sigtmrney stated, that about 
the 12dirof May, 1800, he shewed Graves\s letter ofSdi 
of May, to a person writing as derk in the office of the 
defend^ts, and left it with htm until die next momingy 
when the clerk informed lum the terms on which the pre- 
sident and directors would insure* 

That at the time of effecting the insurance^^hedid not 
know that the fonn adopted by diat insurance con^Mmy 
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differed from the lisual form ; but supposed the interest GaAvtifc^ 
of all concerned waft insured- Barniiwa;*!. 

The deposition of Andrew Sigvurnetf stated, that oh M. I. Compaq 
the 14th of June, when he made application fn: insurance, ^ ^^tL 
he shewed to Mr. May^ the secretary of the company, 
only the instructions on the back of the letter of the 5th of 
May, and a memorandum to . insert the ^ords " as prO' 
perty may appear.^'* That he cUd not read Uny but the 
written part of the policy before he took .it from the office. 
That at the time of making the {^plication, he did not 
mention the name of any person as mterested in that insu- 
rance, except the name of y^ An jB^ncnGrov^^. He only 
shewed the mstructions. 

That he knc^ by the letter ot Grapes that he had part^ 
ners, but he did not know the name of-any of them : He 
supposed that the policy covered the interest of all ccwi- 
ccrned, and had.nd notice of any variation from the cus^ 
tomary form of policies. 

The deposition of Mr. Mayi the secretary of the compa- 

S, stated Aat the onty paper which A. Sigoumey shew-' 
him on the 14th of June, whenheappHedforinsUnmce, 
was a copy of a proposal made to ^ome other offices tor. 
insurance <m the same risk ; and that he did not leave it, 
but 01^. shewed it to the deponent. That he, the secre- 
tary, fined thepoCqr ; and understood tl^ insurance was 
for Graves^ and for no. one ebe» as the policy pur^rts.— 
That he is not sensible of any error in the filhng it ; that 
he filled it as he understood tlie intentibn of the partis \sk, 
die GCMitract. That Au Syj^oumey read it over ddibnrately 
before he g^ve the premium note ; and iafter reading it 
.went away. He anerwards.retumed and^^requested the 
aecret»7 to ladd to it the words^^ as i»x>perty ma^ appear^ 
wlueh by permission ({^ the president were interfmiMk 

That the first poEqr'written bf the oompai^ wais dated 
the 3d xii ApA 1799.' That the president and directors 
had made no idteration in tlie prints form of polities frem 
tibeir first oommehcing busmess until the 14diof June,, 
1800. 

On the 9th of May, E. Sigourhey and »wi^^ in answer 
to Graoes^s letter of the"5th, say that the gentleftien will 
not ituwe under 20 per cent premium.- 
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uuxrts 8c On the 15th of May, Graves^ in answer, requested in- 
"^Tr^**** surance to be made " for 21,000 dollars on the ship valued 
Tk§ BotToir " ^ ^^^^ ^^ ' ^^d 16,000 dollar^ on the cargo as interest 
^^ shall appear, llie latter completes the sum intended to 
** insure on the cargo. Your policy therefore being the 
^^ last dated, it is understbod that short interest ^if any 
^' should iappear) is to be setded with your underwriters*'* 

On the 3d of June, £, Sigoumey and sons write to 
Graves that ^^ 5900 dollars is done on your policy or the 
♦«^ cargo. It goes on very heavily." 

Graves^ in answer, on the 10th of June, says, *^ yvitli 
^^ much reluctsmce do I learn the little progress you have 
^* made. in insuring the cargo. I hope by oiFeri..g 2 1-2 
*^ per cent more, you may induce the companies or so- 
^^ lid individuals to fill up the remainder. At any rate 
*^ it will not answer »ty purpose to have the ri^k unaccom- 
*^ plished ; you, therefore, on receiving these presents, 
*^ will please to ascertain whether there i^ a prospect of 
^* succeeding. If not, g^ve me immediate notice in pr« 
" der to propose it elsewh'^re.'* 

" The material words of the policy are, ** this policy 
^Vdf assurance witnesseth that the president and directors 
" of the Boston Marine i nsurance Company do by these 
^* presents, cause ^ohn Boonen Graves to be assured, lo^t 
*^ or not lost, ten thousand dollars on property on board 
^* the ship Northern Libenies, as property may appear, 
" at and from Teneriflfe to V^ra Cruz." 

^^ And it is hereby Agreed that if the assured shall have 
^^ made any other assurance upon the property aforesaid, 
^^ prior In date to this policy, then the said insurance 
*^ company shall be answerable only for so much as the 
*^ amount of such prior assurance may be deficient to* 
"wards fiilly covering the property at risk. And the 
" said insurance compa y shall receive the premiu-n (ex- 
" cepting half per cent) upon so much of the sum by tbpm. 
"assured, as th^y shall beexonen^ed from by such pri- 
^* 9r ass\u*ance. And in case of any assurance upon said 
<^ property subsequent in date to this policy, the said in- 
" surance comply shall n verthel^ss be anftwerable to 
"the fiill extent of the sutn b them hereia assured, 
" without right to claim cootribution firom. such aubse- 
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<' qdent assurers, and shall accordingly be entitled to re- Gravis k 
** tain the premium by them received, in the same man- ^^^^*^^^^ 
^^ ner 9s if no such subsequent assurance had been made»" tbi BotTaw 

M. l*Coic>A* 
It was {idly proved that Graves imd Barnrwall were 
joindy and eiqually interested in the ship and «;argo. And 
the representation to the NeWs-York offices stated thdt 
fact. Four other policies upon the same ship and car- 
go, and for the same voyage, were exhibited by the 
complainants, all of which had the usual clause, ^* as 
^^ well in his own name, as for and in the name and 
^* names of every other person or persons to whom the 
^^ same doth, may, or shall appertain in part or in whole.'' 
Three of them were in the name of Craves^ and one in 
the name ofBarnewalL 

There was full proof of a total loss of ship and cargo. 

A suit at law had been brought by Graves and Barne^ 
rvail^ upon the present policy, 4n which judgment was 
rendered against them, which judgment wfis affirmed in 
this court at December term, 180i. 

This cause was argued at February term ISO*, hy Stocks 
ton^ of New- Jersey, and Martin^ of Maryland for the 
appellants, and by Harper^ of Maryland, and Key^^ of the 
district of Columbia, for the appellees ; and at this term 
by Stockton^ for the appellants, and Harper and Inger^ 
soilj of Pennsylvania, for the appellees. 

Stockton^ for appellants, made three points :-* 

1. That Graves is to be considered either as a joint part- 
ner, having sufficient interest in the w/w/tr property to 
charge the defendants to the amount of thcw subscrip- 
tion : or, 1st, as insurii% in his own rig^t as far as Tms 
interest extended, and 2d, as trustee for his partner for 
the residue of the interest ; and that it is competent for 
him to charge the defendants on this policy to- the 
amount of his own interest, and also to the amount of 
the interest of him for whom he was agent or trustee. 

2. That at the time this policy was effected, it wa! 
the intention of both parties t6 insure the entire inte 

3 H 
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Gaavm fie restof both Graves and BameufoOi and^svchU ^ot^ 
Baswiwaxl literal constructicm of the policy, the words wherebjr 
Tbc BotTov ^^ ppli<7 18 confined to the interst of Graven ahalf Jbe 
M. L CoMVA- considered as having beeti inserted by mistake* 

3w That if the intent of ^^M parties cannot be ^d 
to be sufficiently numifest, still there is full proof gf 
mistake on one side, apd such conduct on the' other as 
will prove, the defendaiats to have acted mcdajidc s and 
they are chargeable on that ground. 

1. That the entire proper^ oiGraoeM & BamewaU is 
covered by the policy, 

!• Because each has an insurable interest in the Whole ; 
and 2. Because Graves had power to act for himselif,and 
as agent for BamewaO** 

U It is not necessary that the names of all concerned 
should be inserted in the policy : and such was the law 
in England until the year 1785, when the statute of 2S 
Geo. 3* was enacted which rendered it necessary to in- 
sert the names of every person interested ; but diis was 
repealed by flie statute of 28 Geo* 3. which only m^dces 
it necessary to insert the name of one of the parties 
insured or his agents 

Nor is it necessary that the insured should have the 
absolute ownership of the thing. A mortgagor, and 
mortgagee may both insure. Seamen on board the 
king s ships may insure their prize-money. A. general 
property is one thing, and insurable interest another. 
1 Marshall^ 212, 213, 214. 

A joint partner has an insurable interest in the whole 
mass of partnership property. < He has a general right 
and authority over ttie whole, whether the partnership 
be general or special. They are joindy seized, per mi 
etper tout. The joint effects and duties survive. The 
executor of a deceased partner has only a right to com- 
pel the survivor to account, and to recover the balan<^ 

* JbigertoU rt£eeredio £merigonf as an authority that m such a poli^ 
^ this, ndth^ the joint propeny of both, nor the share of either m ihfi 
joint property, is insured; but that it coders onfy the «ej»araie pv^;wr(y 
otGrava- But the book was not foodiiced. 
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Each has a pdwer singly to dispose of the whcde part- 
'Bership effects. Cowp. 445, 448; Fox v. Hanburtf. 

The capb of Page.9XiA Fry^ ^ B. ^ P. 240, is in 
point. Ihere the averment was that Hyde f^ Habbs 
were interested in the cargo insured to the amount of 
all the money insured thereon; and althoui^ it was 
proved that other persons had an undivided duire c^the 
cargo, yet it was held that the averment was supported. 
Lonl Eldon^ Ch. J, was of opinion- that the jduntiff 
had a sufficient interest throughout the entirety of the 
cargo ; and Heathy}, said he did not see why a joint* 
tenant, or tenant in common, has not such an interest in 
the entirety as will enable him to insure.' 

A French author is referred to, but the book has not 
been produced that we might see the contents, the li» 
mitation annexed to the opinion, and its bearing upon 
the present case. Perhaps it npay be explained in 1 Jl£ir» 
wholly 21^. At the time of Emirigon it was the custom 
to execute blank policies. If the insured chose to insert 
only the name of one of the persons interested, perhaps 
it might be considered as estopping him from saying 
that others were concerned. 

A policy is a contract of indemnity. It is not to en- 
able the insured to make gain, but to avoid loss. One 
partner is not only formally, but substantially, owner of the 
whole, especially as to strangers. If it be said tibathe cannot 
be damnified in the whole, we answer that one partner 
has only a right to the balance of account. Suppose 
Graves had advanced the whole outfit, the whole joint 
effects are his security, and he will be entitled to hold 
if jffarnrti^a// should become insolvent. A creditor part- 
ner has a specific Hen on the whole. The. loss of 
Grave^^ therefore, might extent! to the whole amount 
insured. 1 Fez. 242, West v. Siip. 2' Ld.' J^aym.871. 
Jaekey v. Butler. Cowp. 449, Fox v. Hanbury. 

Suppose the intere^it of both to be 210,000.— »The de* 
fendants say that Graves has only the benefit of his share, 
say 05000. But Graves and Barnewall were to share 
in all cases. 25000 are lost, so that in fact Graves would 
be insured only 22500. 



BAUVBWAtki 

Tarn B&9t9fit 
M. LCoMPAn 
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Gaavb* & There is no case where a joint partner has been held 
Ba>k«bwall ^ jjg insured for his share only. 

TbC'.3ostov 

M.I. CoicPA- How can the contract be limits to hsdf the amount 
JJJ;^^ stipulated? 

If it should be said that the other partner might have 
insured elsewhere, the answer is, that it would only be 
the common case of a double insurance, and so a con» 
. tribution* 

. But,2dly^Grave'« might instire personally for his own 
«8hare, and as agent for BamewaU as to his share. 

A general agent may insure without orders. 1 Mar* 

It is not necessary that it should appear on the face 
of the policy that the principal was interested ; but the 
policy may be in the name of the agent, and the in^rest 
of the principal may be averred and proved; even un» 
der th^ statute of 28 Geo. 3d. — 1 MarahaUj 219. 

One partner is a general agent for the whole. Espe- 
'cially in a court of equity, where one person may be c6n« 
sidered as trustee for another, if the justice of the case 
requires it. 

2. There is sufficient evidence to prove that it was the 
intent of both parties that the joint interest of Grafoes 
and Barnewall should be insured, and if the policy is 
not so expressed, it is a mistake, and ought to be so 
construed. 

The form of the policy was framed in old times. It 
is imperfect and incoherent. It is not a specialty, and 
is always construed according to the intention of the 
parties. 

The joint property is proved, and therefore siifsna* 
tural to suppose that it was intended by Craves aa a join^ 
insunmce. The conduct of Graves and BarnewaU bIso 
proves such to be the intent on their part. There were 
four othei: policies, in all of which their joint interest is 
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snsurocL The letter of the 5th of May and the repre* 6&Avst'& . 
sentalion annexed shew a plurality of owners. BAaii«wAi.i. 

• , , .. . •«• . , TheBoitoit 

The wotas,^^ as interest may appear^ were inserted M.LCoM.rA. 

by desire of £• Sigoumeyy the agent of Graves* For 

what reason ? It was not necessary for Graves to insert 

them tp oblige himself to prove his interest. They are 

part of the usual clause which had been omitted in this 

policy, and by which the benefit of the insurance is usu^ 

ally extended to all concerned. 

The insertion of those words shews the ^intention of 
Graves to insure for those in whom the interest should 
appear to be. 

This intent was known to the undemnriters. The let* 
ter of the 5th of May was left a whole day in the ofice. 

If they did know it they must either be presumed to 
have assented to that intention, or are chargeable with 
fraud in not explaining themselvest 

It was not important to them who were the owners. 
It was suifficient to them to have a warranty that the 
property was neutral. Whether it belonged to one or 
to twenty persons was not of the least importance. 
They were willing to insure 10,000 dollar^ upon that 
risk, and all that diey could require was, that property 
to that amount should be actuaJly exposed to the risk. . 

There is a variance between the n^presentation made 
to the New-Yoiic.officesi, and that made .to the Boston 
office. In the former the proper^ is siud to belong to 
Graves and Barnewall'^in the latter, to citizens of the 
U. «S. If any argument should be attempted from this 
circumstance, the answer is, that at New-York Graves 
saxdBametvaU were known to be citizens of the U. S.-» 
At Boston they were not. The risk or contract was 
not in the least vs^ried. • If the assured had intended to 
impose names upon the underwriters, they would have 
used diat of Barnewall and not Graves* . The former 
>wa8 well known in Boston as a man of Rreat respecta-. 
bility of character, and as 4>resident of an insurance 
company m New- York; The latter was scarcely known 
at all, being a naturalized Dutch merchant 
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Ghavis & If then it was the intention of both j^ardte to insure 
fiASNBWALL ^^ j^}^^ intefcst of Graces and Bamtwattf or, which 
Ths BosToy amounts to the same thing, if such was the intent of one 
lf.LCoMPA- of the parties, and that. intent Was known to the ilther 
y ^'_ , who did not object, nor explain himself, then it is but 
*" the common case of a mistake in using inapt words to 

eiq)ress the meaning of the parties, which is one of the 
most usual grounds of equitable jurisdiction. 3 Atk. 
388. Joynea v. Statham. 2 Ath 203i Lcmgley v. 
Brown. 2 Atk. St. Simpson v. Vaughan. 1 Vezey^ 
456. Baker v. Paine. 1 ,Atk. 545. Motteux v. London 
Assurance Company. 

It is objected that np application was made to rectify 
this mistake until the loss had happened. The answer 
is that Graves did not know of the mistake. The policy 
remained in the hands of Sigourney^ who swears he did 
not know it-— and the loss happened before the premiuqi 
note became due. 

3. That if the intent of both parties cannot be said to 
be sufEciently manifest, still there is full proof of mis- 
take oti one side, and such conduct on the other, as will 
shew that the defendants have acted malajide ; and they 
are chargeable on that ground. 

To maintain this ground we rely on tlie following 
facts which appear in-e^rtHence. 

1. The knowledge the defendants had of the intention 
of Graves to insure the joint interest of Graves and 
BarnewalL 

The company^s departing from the common lorm of 
policies which cover the real interest of all concerned, 
without having intimated this circumstance to the plun- 
tifPs agent ; and without giving any public notice ; but 
keeping it secret even from their own stockholders. 

This notice of oiir intentions, and of the mistake we 
laboured under, and their silence — ^this deviation from * 
the accustomed forms of business, without notice or ex* 
planation, though they saw the complainants acting un- 
der a delusion, is such a notice of our understanding of 
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die biiaiMtM^ ^aA such a conceplmeot of theirs, as jtirill QnxvmMja^ 
MteiiatJfeft fraud in point of law. BAavBw^i. 

ThsBcmtox 
What ^«k{^ to have baen their oonduct, knowing our. M. i. GoMva- 
mteatioQ^aadAeirowirf They; should have^ said, jrou ^ "'^y 
q>eak of jroialr copartner-x-oame him. You mean to 
cover die whole* Disclose who are the owners. We 
have depalted from the accustomed fprm of policies, and 
4)e intagitir of no person will be covered whose name is 
m>t inserted in the policy. But all was silence. 

When an insuring company depart from the accus- 
tomed form, and the principles universally adopted in 
this business, they should give notice. . Otherwise every 
man has a right to deal with them'on the presumption 
that they do business in the same manner as others, and 
in^the old and established fonns. And when they, see 
that he is evidently acting upon this principle, it is due 
to good faith to apprize^ him of his mistake. To with- 
hold iiiformation, to suffer him to proceed in his mis- 
take, iand pay his money under delusion^ when a word ' 
wcyld have saved him, has every ingredient of deceit. 
It uT^u^ressio veri'^it is by silence and concealment to 
draw a man to conclude an agreement contrary to his . 
intentfi 

liiey who demand good fsdth should practise it. Ife 
who exacts equity should do it. The underwriter de- 
mands and receivesjt at the peril of the premium. The 
insured shall enforce it against him by obliging him/r 
ezecute die contract as he had a right to understand ff. 
Each ought to know all. 2 Str^mige 1183, Seaman v. 
Fovereau* Park 200, 201. 2 Venu 554. Ibbottson v. 
Rhotfea. Pari 208, 213. 1 East 335. Maanss v. HeU" 
dtrson* 3 tturr. 1905.- Carter v. Boehnu 

If an explanation had taken place it would have made 
no alteration of the risk or the premium ; for Barnewall 
is al^o an American citizen, (f they had disclosed their 
secret regulations and intentions it would but have added 
emme to the policy. What then is it but treasurmg 
up an unimportant circumstance till the event happens, 
tsucing A^ premium, and yet defeating the very contract 
oC'whidi it was the price. •! 31iur9hall 216. 
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Gbatbs Sb It is therefore contended that if the intention of both 
*^"t^^^'' P**^*** ^*^ not been fuUy proved, the defendants arc 
TBft!6o8Toy chargeable on the ground of fraud* This pves the 
lf.L CoMPA- court fiill jurudiction ; and this court will enforce the 
J' ^-^ ^ contract against them as it ought to have been fulfilled. 
It will consider Graves as acting for both, and the re- 
striction as happening by mistake or fraud* 

Harper contra, considered, 1st* The law upon which 
•the pbuntift rely. 

2d* The equity of the case. 

1. As to the law. It is res judicata. This very case 
has been detided at law* 

Marshall, Ch* J. The case at law was decided on a 
defect in the declaration* 

Harper. ThsLt giv/e them no equity* They were 
bound to make out their case at law* They ought to 
have made a good declaration* 

Why is this court applied to ? To cure some defect 
or mistake in the policy. But forlhis there was a reme- 
dy at law. A court of law will construe the policy ac- 
cording to the Intent. 

If they are not estopped from proceeding at law by the 
judgment at law, let them begin again. But if they are 
barred, by the judgment at law, and this is a question to 
which a court of Iannis competent, they have no remedv 
in equity. 

But let us consider the law which has been urged* A 
partner has a right to use the partnership name for joint 
purposes ; .but he caxmot bind the firm in his otvnjumte. 
He cannot in his own name transfer the joint property* 
His interest is different from his power* If he inake a 
will, Qothinff but his share of the joint property passes* 
He may in his own name insure his individual share of 
die joint property* Perhaps his partners do not chuse 
to insure^their interest* Shall he in his ovm name bind 
them to pay the premium I Individual partners often vm- 
derwrite upon the risks of their own house* 
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Thete is good reason why the names of all the owners Gbayss & 
ought to be known to the underwriters. If a man has ^-^^^^wall 
been detected in a covered trade, the risk is greater than th* BosToar 
if he had always, been known to carry on a fair trade. M. I Compa- 
One of die secret partners may perhaps be a subject of a 
beUigerent power. 

This is not a case of general partnership. It is a par- 
ticular adventure. It is not such a partnership as is men- 
tioned in the books. One joint-tenant or tenant in com* 
mon cannot dispose of the interest of the co-tenant. 
There are joint tenanu of ships as well as of land. In a 
particular transaction of this kind one cannot sell the 
whole ship. ' As agent he could not do it without a spe- 
cial power. One parmer cannot as agent, without a 
special power, sign any paper to bind his copartner, nor 
can he contract as agent. He can only use the name of 
the fimu 

The words **o* interest shall appear ^^ are siud to be 
tantamount to the whole omitted clause. 

But they only make the difference between an open, 
dnd a valued policy.— The statute oi 25 Geo. 3. says 
the names of aU concerned shall be inserted in the pcrficy, 
and yet after that statute the words ^^ oa interest shall ap^ 
pear^^ were still used. 

2d. As to the equity of the case. 

We admit that a policy is a contract of indemnity, and 
that what the parties meant at the time ought to be ouri- 
ed into effect ; anil that suppressio veri will avoid it. All 
this results from the nature of contracts, which .requires 
the assent of two minds. . 

We admit also th^t it may have been the intent of 
Graves to insure the joint interest of. Graves and Bdme' 
walL But was that intent known to us i'^Hic labor-^ 
hoc opus. 

It is true they acted as joint owners to each other, and 
to their ajgent ; and in some cases they made insurances 
jointly, but not in this case* 

3 I 
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Um^wb k Why U Qiere ft variaiieie between tfte repfeiienUitica 
Barvswall „h^ ^ ^ Ncw-Yorkbffices, lind that mfide fo.the Bos-p 
TMzioitov toft afficfe ?f— Whjr is the nsmto{ $^arne^lt pmitt^ h 
M.I.CoMyA« ^c latter? Why m the letter of the 5th of May w it not 
»r. said who were meaat by the expressions *' wr" ^partn^M^y 
^citizens of the United St(Ue$:^^f 

The letter of the 5th*bf May is only an appGqition to 
know the preniiiun, not a request to niali:e insurances I,t 
Manes hift maoniium^ , and therefore it is not probalile that 
Sigqiirneff wouiM inale it known* ^ He is probably mis- 
Ipaifn ill his deposfcibn. B^ nkidht^ and proM>lv did, ghre 
a eopff of Uie representation. But the orionai represen- 
tation is on the Wk of Ae sam6 leaf on wnich tbe fettet^ 
of the 4& of May ws» Written. 

3^ letterof the 15th of Mai^^ requests Siff&urneu to have 
insurance made oii 21^000 dollars, of miereet shall appear. 
Thb shews that he did not mean absolutely to insure and 
pay the premium im %tfSO^ doOars^ but only so much 
thereof as Ins un.ooyered intefiest should amount to. 
This explains also Ae meaning of the words <^ /request,'' 
&c 

Aia to the alteration of the fenh of die policy; The 
aiiswer states that Aey never had vuied any other. «$>• 
gtmmey ought to have read it before he agreed to it. It 
was hi^ own fol^ that he did not. It was not therHbre- 
suppresaio veri, 

IngeraM^ on the sam^e side. 

If there was a mistake on the side 'of th6 insured, yet 
tibe written policy is superior to parol testimony. If 
the knowledge of that intent cannot be brought home to 
die insurers^ the parol testimony is of no avaiL Here 
IS a writtenrn8truihent,and if it is not in itself doubtful, 
you cannot > resort to parol testimony. You cannot re- 
tort to extraneous circumstances to create a doubt, 
when the instrument itself is clear and explicit. All per- 
sons have a right to make such contracts as they please ; 
and they wilt be bound by them, unless they are contrar}* 
to law i or unless fraud can be shewn. 
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If double insUnftice it madi^e, the insured majr tesoit Gaatui M 
to either policy. The forms of policies, as to the ne- Basv^waJcH 
cessi^ of naming all the persons concerned, and as to xsa Boston 
double insurance, are often varied* if. t C^utai 

Here Graves agrees that if double insurance should 
have been made before,, he will resort to this policy for 
so much only as shall remain uncovered by other poli- . 
cies ; audit is to be ^ <w interest shaft afipear/* It 
contains also several other special agree' lents. 

From the time of the incorporation jf the Boston 
Marine Insurance Company, by the form of policies 
which they adopted they declared to the world the 
terms of their coDtract. They say, we will not insure 
the [merest of persons not named ;^-^we wilt not contri- 
bute with prior underwriters on the saipe risk ;^we 
will be answerable only for so much as shall be unco- 
vered by precedtng policies. 

By the terms of this policy the interest of Graves 
onljr is insureds By accepting the policy he agreed to 
it, and is bound as if he had signed it.- 

The poUcy is also altered from the old form in other 
respects. It relinquishes the right of contribution in 
case of subsequent double insurance. Graves would 
have held them to this t tipulataon ; and if they were 
bound by the alterations he must be bound by them too« 

The number of this policy is 649": in so many in* 
stances therefore they had declared' to the world their 
terms of insurance. 

If the policy does cover Barnexoallj the remedy of the 
plaintiffs is at law. If it does not, then Bfirnexvall is 
excluded, unless they can shew a different intent of ^the 
parties.. 

1. On general principles does insurance by one part* 
ner, in his own name only, cover the joint interest of 
both? 

2. If not, do the particular circumstances of this 
case form an exception to the general nile i 
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GsAnt 8e * 1. One p.art owner cannot insure the share of the 
Iasvbwall Q^iigp part owner without special authority. It notcon- 
Ths Bostow cemed in .the scJe of the cargo, they are not joint /orN 
M.LCoicrA. nersy but Joint crwners. Burr. 2729* One joint part-* 
t J!^'_ , ner can insure only his share. The others may 
chuse to insure elsewhere. The insurance company had 
a right to say they would not insure a person not named. 

If by law the insurance by one covers both, there is 
no remedy in equity. 

2d* The whole extent of £6>Aa Sigournet/*s powers 
by tll^ letter of 5th of May, was to inquire the i^ate of 
die premium. He never made any application for insu- 
rance. The only application for insurance was made by 
Andrew Sigourney on the 14th of June, Tnot grounded 
on the letter of the 5th of May) and after insurance had 
been made at other offices.' The insurance was made 
on a copy of instructions for insurance at other offices, 
which contiu! ed the name of uq person to be insured by 
Graves. TI? s is^ a sealed instrument, and yet it is at- 
tempted to Set it -aside on the ground of mistake, in the 
omission of a name, when the only name g^ven by the 
plaintiffs' agent was inserted. It appears by May^e de- 
position that Andrew Sigourney read the policy delibe- 
rately before he gave the premium note. But if he did 
not read it, it was his own neglect. He says he did 
read the written part. B,ut the name of ^^ritiv^^ was 
written, and he must have seen that his name alone was 
inserted. 

The case of Pagev.Tryy 2B.^ P. 240, was a va- 
lued poKcy,» It was therefore sufficient if any interest 
appeared. The only^object was to shew it not to be a 
wagering policy. The legal property was in the plain- 
tiflb, and it appeared that die house of Hacks had. only a 
^e^fc/W interest^ so that the. averment in the declara- 
tion was not fidsified by the evidence. 

The only effect of Ae words ^* as interest may ap- 
pear,'* was to make it ah open policy. They do not re- 
fer to the persons concerned who are not named. The 
meaning j9 that the underwriter^ will insure the whole 
lOtereH which Graves shall prove he Jiad at risk, provjd- 
sd H did not exceed 10,000-dollars» 
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If they eoidd be construed to mean the interest of all G&avis & 
persons concerned, whether named or not, they would Barns wali. 
open the door to all the frauds intended to be guarded tbs Bostoit 
againstby the terms of the policy. M. liCoiirA. 

The case cited from Park 3, does not shew the power 
of a court to modify a policy, according to the recollec- 
tion of witnesses as to what passed six weeks before the 
policy was agreed upon. On the contrary, /pr^ fan/- 
wicke^ in Parkj 2, 8a]f^s, that to shew that a policy, which 
is a contract in writing, has been framed contrary to the 
intent and real agreement, requires the ^strongest 
proof pouihk*'^ 

Stockton^ in reply. 

We admit that if we have a dear remedy at law, we 
have none in equi^. . But this objection does hot ap* 
ply to our 2d point which considers Grtxoea as a trustee 
or agent for his partner. 

It is said that in die case of joint tenants there is a 
difference between their power and their interest. But 
joint tenants are seized per mi et per tout. The interest 
of each extends over the whole ; and in chattehrthe 
power is equally extensive. 

A distinction is also taken between ]oirA partners and 
joint ovmers. But there is no difference. As far as the 
partnership extends, it is governed by all the principles 
of a general partnership. 

^ Each part owner is possessed per mi et per tout* Wat" 
soriy 78. 

The presumption, however, is that Graves and Barnes 
wall were general joint partners. There is no evidence 
to the contmy. 

It is in evidence that in many cases respecting this 
ship and cargo. Graves acted (or Barnewall as well as 
for himself, and that Barnewall assented to such acts, 
and never questioned the authority. 
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GsAvBs & It seems to be admitted tl»t it was tlie intention of 
Barwewali: Qraves to insure for his partner as weU as for himself. 
Ths Boston ^^^ ^^ ^V ^^ ^^ evidence is strong that his intention 
M. I. CoMPA- was known to the underwriters*. 

The question of fraud depends upon their knowledge 
of our intention, and not informing us of the alteration 
in their policy. 

The general practice of that office^ was not in itself 
notice ; and there is no evidence of actual notice.^ 

Marshall, Ch. J. delivered the opinion of the court. 

The points.made by the plaintiffii iii thb case, are, 

1st. That the jpolicy does. really insure their joint pro- 
perty 6n board the ship Nordiem Liberties, so far as the 
same was at the time uncovered by prior assurances. 

2d. That if the property be not bsured at law, yet it. 
was intended to be msured, and this court w31 relieve a- 
gainst the mistake in the. agreement. 

1st. That the jpolicy does really insure the joint proper- 
ty of Graves and BamewalL • 

The words are ^ the president and (directors of the Bos- 
ton Marine Insurance Company, do by these presents 
cause John Boonen Graves to be assured 10,000 dollars, on 
property on board the ship Norttiem Liberties, as property 
may appear." 

These words, it is contended by the counsel for the plain- 
tiffs, insure the joint property of Graves and BamewaUy 
so as to cover the mterest of each. 

The operation of the words themselves taken in their or- 
dinary sense, would certainly not extend beyond the inter* 
est held by Graves in the cargo. The worcb **as property' . 

' This case was argued at Febniaiy tenn 1804^ by Stociton and Mar' 
tin, tor theplantiifs in error, and by Harper and Key^ for tbe defendants i 
but as the arguments did not essentially vary from &ose urged at the pit- 
seat term, it has been thought unnecessary to report them. 
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may iqxpeari'^^cem to re^ct the general te^^ GftAvts k 

qr to the intereat of Ae pei^on named m k. Admittmg BAm»«wAi.i. 
diistobetmei it bttiU contended that the mterdst of each theBost^v 
partner, m the whole partnership-stock is an insurable ICLComrA* 
mterest ; and as it was obnously the intention of Graves 
to insure for hb partner ais wtJL as for himself, die policy 
ought to receive a constriictioh which will effect this in- 
tent. The reasoning in support of the' power of each part- 
ner to insure the joint property is certainly strong and 
well founded. But the doubt in diSs case, is nqt whether 
Graves coilld have insured the injterest oiF his partner, but 
whether he has insured it. 

It is true that Barnei^d^ need.not have been named in 
the policy ; but die contract ought to have been so express- 
ed (since it is an open p^cy,) as to shew that the iatcr^ 
est of some other person than Graves was secured, if sudi 
was to be the effect of the instrument. 

It h a good genn^l principlie that wntten a|;reements 
ought to he expounded by themselves. But ifthe same 
words are to be considered as insuring the inteifest of Graves 
only, or iht\nixx€&t of Graves vaABarHewaUy^ 9^^ 
to extrinsic drcumstaaces, the certainty exp<^.cted from a 
wrtttea agreement wifl faevoy much impaired. 

The interest, of Barnewanilti<mf ort cannot be consider- 
ed aft msin'ed by thiir poUcy, under the power of on^ part- 
ner to insure the share of his co-partner. If it b insur- 
ed^ it must be aft the interest of Graves 

Several cases have been stated in which' Graves might 
sustiun a loss by the loss of BamewalPs part of the cargo, 
and therefore it has been contended diat he may be . indem- 
nified against thdt risk, in a policy profiling u> < »ver only* 
his own interest. 

The case put, is that Graves tdl\^ have paid for the 
whole cargo, and have retained a U^ upon it tor his reim- 
bursement. , But in that case lus interest would t ot be thi^ 
result of lus diaracter as a partner, but Would be in the 
nature of a mortgage. The question would not be gene- 
rally whether die interest of a copartner may be said to 
comprehend dl the partnersMp effects, but whediet ^ mort- 
gagee, or other person having aUto upon property- tnsqr be 
said to have an mterest in the whole of it. As a chum so 
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Gbavbs & Dundee , would rest, not on the ^eral principles of pait^ 
Barns WALL ^ei^hip^ jju^ qq the particular circiunstanccs of the case, 
Thk Boston those circumstances ouj^ht to be made out, in order to en- 
M.l.Coiii:A- title the plaintiffs to avad themselves of the argument* Not 
^^y^. being made out they do not belong to the case. 

. If a suit at lawhad been brought on this policy, it would 
only have been brought m the name of Graves, and he must 
have averred property on board the vesseL He could on- 
ly have been entided tq recover to the amount of pro- 
perty uninsured. Would it have been sufficient under 
such an averment to have shewn that the interest of his 
partners and himself amounted to the sum he claimed, or 
if he had averred property in himself and another to the 
amount of 10,000 dollars, would such an averment have 
entitled him to a judgment for the whole sum. Inordinary 
transactions the plaintiff would certainly fail in an attempt 
founded on similar principles* 

A policy though construed liberally is still a special 
contract, and under no rule for proceedings on a special 
contract, could the interest of a copartnership be given, in 
evidence on an averment of individual interest, or an 
averm^it of the interest of a company be 8U{^ited by a 
special contract relating in its terms to the interest of an 
individuaL 

But it b contended that an insurable interest is distinct 
from interest in the ordinary acceptation of the word ; 
and several cases have been cited in support of this doc-* 
trine. Those cases generally appear to be answered by a 
dbtinction taken by me defendants' counsel between the 
interest and the power of a copartner. But the case of 
Pa^e V. Fry reported in 2. Bosanquet and PuL 240 
certainty countenances the doctrine maintained by th 
plaintifls, and ought to be particularly considered, fi 
before that case is adverted to, it may be proper to mei 
tion what appeared to be the opinion of Jud^ Bulkr 1 
the case of Perchardy. WKitmore, reported m the same 
book in page 155. . In that case it appears to have been 
considered as a dear principle that if in an action on a 
policy, and on an averment of interest in the plainti&, 
it should appear that the plaintiffs and another were in- 
terested, tile action woiud not be maintainable. That 
opinion would apply to the case at bar ; but as the ques* . 
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tion was not diitectly decided, and was the opinion of a 6aavis& 
single Judge, it may be supposed to yield to the case of Ba»»»wali. 
Page & Fry^ where it is said, that question came direct- x^^ Bostow 
\y before the court. M. I. Com' a. 

HY. 

The. case of Page fc? Ffy^ was an action brought hy 
an 9gent on a policy signed by himself, and in the decla- 
ration he averred an interest in the whole cargo insured 
in Messrs. Hyde and Hobbs. It appearied in evidence, 
that aft^r the purchase of the cargo, and before the insu- 
rance was made, a house by the name of Hacks had taken 
an interest in it, and fortius variance between the. aver- 
ment and the proof the defendants moved for 9L nonsuit. 

It is worthy of remark that no doubt was enterta ined of 
the right of the plaintiffs to recover the Whole sum had 
the declaration stated the truth of the case. And that the 
counsel in support of the action did not allege that the in- 
terest of Hacks was insured as the interest of Hyde and 
Hobbsy or that on an averment of a particular interest a joint 
interest midht be given in evidence ; but, that the aver- 
ment was immaterial under the acts ofparUament, and 
bein^ alleged under a scilicet would not vitiate. The 
invoices havmg been made out in the name of ifyde and 
Hobbs^ who paid for the cargo, he also contended that the 
prima fade right was in them, and that Hacks had only an 
equitable interest* 

The argument goes upon the admission that the va- 
riance under the circumstances which attend the case at 
bar would be fataL 

The same remark applies to the argument in support of 
the nonsuit. 

This deserves consideration, since it certainly warrants 
an opinioirthat previous to that case the law was generally 
imderstood to require that the averment of interest in an 
action on a policy should be supported by testimony cor- 
responding with that inters according to the general ac- 
cepta^on of the term. 

Lord Eldon certainly states his opinion in favor of the 
action to be founded oil the interest of the plaintiffs in 
thf entirety of tlie qargo. But m examining Uiat opinioa 
3 k 
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GRAvts & it does not appear to be 8ui>ported by tiie authorities he 
BarviwAll cites, and the words he uses in the conclusion Would seem 
Thi Boston ^^ ^^ pV ^^ contrary to his reasQuingvhe paid stome re-^ 
M. I. CoMVA- spect to the circumstances under which ffach had become 
w^* concerned. " I think," says his lordship, "the plaintiff 
"" ** had a sufficient interest in the entirety of this cargo, not- 

^^ withstanding other persons had a beneficial interest in a 
**part," The word "beneficial" seems to imply some- 
thmg distinct from a legd interest, and to correspond with 
the terms equitable interest, which had been used by the 
plaintiffs' counsdt The opinions of justices Heath and 
Chambre seem to be founded on this being a valued policy^ 
and on the plaintiff 'si hatvmg, $uch an interest as would 
entitle him to insure under the act of parliament, and that 
the substance of the averment was nothing more than that 
the plaintifis had an interest in the cargo which would 
satisfy the act. The opinion oi yxAg^tRooke is accom- 
panied with no explanation whatever. 

This case, even was the decision an authority, is too 
imperfectly reported to be permitted to pverthrow asysten^ 
which was previously established. 

It is the opinion of the court that on the legal construc- 
tion of this policy yohn Bdorien Graves is insured to the 
extent of his own interest in the cargo, but that the inte- • 
rest of his copartner is not insured. 

Were it otherwise, the remedy would be, cotiOiplete' at 
law, and of consequence die plaintiffs could not toaintain . 
their bill in a court of equky. 

2dly. It remains to inquire whether^ under the drciiiii- 
stances of the case, a court of equity wiUreUeve the pjbMii-^/ 
tiffs, against the mistake alleged to exist in the oontraptj 
2spA ex^ieadthe insurance to the wh(^part^e|rshq)l %kter«Bt. 

That i^roo/r^ intendec^^ thewUole is proved ui 

a maimer wl^ch is perfecdy aatisfactoty^ 

That the conmany belie ved themselves to«b6 oispring 
iii^ilftixp&^ Certainkr suc£ 

is wit evidence in the cause.. Ineve is no ^tind kkt im- 
pujtiiig to the company a knowledge diat die policy did npt 
iUasresQpiid widi the h&tentions of the insured. 
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IfthenthereliefwMchtheyaskslK)uldbegratcdtothe OejJvei %, 
plaint^, it must be on the principle that the information Barmtiwali. 
laid before the insurance company was sufficient to apprise ^g^ Bostok 
them of the fact, and to require that, on the principles of M.J. Compa- 
good iieiith, they should suggest to the agent of the plaintifife 
thd departure of their pbhcy from the ancient form* 

This information is in writing and is contained in 
the letter of the 5th of May, and in the representation 
of the risk which accompanied it. 

The letter must be considered as having been seen by 
the officers of the company ; but as it was shewn not 
for the purpose of commencing a contract but of in- 
quiring into the terms on which a contract might proba- 
bly be made, it is reasonable to suppose that the nature 
of the risk was the only subject of consideration, and 
that the question whether the property belonged to one 
or more person's never occurred. A month elapsed be^ 
fore a second application wzs made, and as the descrip- 
tion of the risk was again laid before the president, it 
could not be required irom him to retain in his mhfid a 
circumstance casually suggested in a letter seen so Ion's 
before, to which ch-cumstance there was nothing to di- 
rect his particular attention. 

It is then on the representation of the risk and on the • 
verbal communications of Andrew Sigoumey^ that the 
case must depend. 

The representation contains an averment that **thc 
^ ship and cargo really and truly belong to citizens of 
** Ae United States.'* But as only a small part of the- 
cargo was insured by the Boston company, this aver- 
ment contains no information that any other than yohh 
Boonen Graves was iiiterested in the pi^cular policy 
then to be catered into. 

In the letter there is another expression Mrhich has 
been much relied on. It is ^^oii this vessePs cargo'^o^ 
^* wont insurance.'' This expression has been consid- 
ered as sufficiently indicating that the application was 
made in behalf of more than one person ; and this ex- 
pressio{Dhas produced the principal difficult of the case ; 



Digitized by 



Google 



444 SUPREME COURt U. S. 

OM.VU U but on reflection it has been thought too ambiguous to 
Bar^ewaly. authorise a change in the legalimport of a written con- 

The Boston tract* 

M.l.CoM7A- 

^i^ V '^^ description, obviously relates to the whole cargo j 
but the application for insurance was only for a part of 
It. If that application was made in the name of Graves 
pnly, it was no unreasonable supposition that the other 
parties concerned might be separately insured, and that 
the policy then required was designed to cover Graves 
only. That the application was so made must be infer- 
red from the circumstance that die policy was so framed 
at a time when there could be no motive for varying it 
from the insurance applied for; and that Sigourhetf does 
not allege himself to have made any* communications 
to the president indicating a wish to msure others than 
Graves* 

These grounds aretoo equivocal to warrant the court 
in varying a written contract in a case attended with the 
circumstances which appear in the present* 

The policy was in the possession of the agent for the 
plaintiffs, and ought to haye been understood by him. 
before it was executed ; he retained it in his ppssession 
for several months before a mistake was alleged. Un- 
der such circumstances the information pven to the in- 
surance company ought to be verjr clear to justify a court 
of equity in conforming the policy to the intention of 
one of the parties, whi^ was not communicated to the 
other till the Iqhi had hi^pepedf 

Under the circumstances of tne case a court of equi- 
ty cannot relieve against the mistaike which has been 
comniitted ; and as the remedy of the plaintiff, GrqveSy 
on the policy ih the extent of his interest is complete at 
law, ^e decree of ^the circuit court dismissmg his bill 
must be affirmed. 

Judgment affirmed^ 



Digitized by 



Google 




I^CBRUARY^ 180d. 445 

HEPBURN AND DUNDAS 

ELLZEY.* 

This was a question ctrttjltd from the circuit court ^ ^^**^^ 

for the fifth circuit, holden m the Virginia district, on cSuiaSam. 

which the opinions of the judges of that court were xiA ntintain 

opposed.. (See Law9 of U. S. vol. %p. 89. sec. S.J so. sction a. 

ftintt 1^ oiti*-' 

The cerdficate sets forth that /Mn this cause it oc- nu^intfie^- 
^^curredas a question whether Hepburn scadDundds^ edit court &r 
** the plaintifFs in this cause, who are citizens and resi- 5L:(y*T™* 
«f dents of the District of Columbia, and are so stated in ^aeaofthc^ 
^tfae pleadings, can maintain an action in this court trictofColum- 
^ against the defendant who is a citizen and inhabitant 1»aU notad- 
^o? the commonwealth of Virginia, and is^also stated ^^^^e*^^ 
*^ so to be in the pleadings, or whether for want of juris- mctnin^ of 
^^ diction the ssud suit ought not to be dismissed.*^ theconsdtii* 



tion. 



E. y. Lecj for plaintiffs. This question arises under 
the. 2a sec. of the 3d article of the constitution of tiie 
United States, which defines the jurisdiction of the 
courts of die United States. 

The particular words of the section which apply to the 
questicm are those declaring that the jurisdiction of the 
courts of the United States shall extend^* to controvef- 
^^ sies between citisens of different States." 

If such words are used in the cMstitntion as accord* 
ing to their literal meaning, will pye jurisdiction to die 
court, it is all that is necessary to be established* 

It is essential, in determining this question, to ascer* 
tain the import of the term ** states,'* which in itsctf is 
a vague expression. It will sometimes mean an extent 
of country within certain limits, within' which the au* 
thority of the neighboring countty cannot be lawfully 
exercised. It sometimes means the govemnient i«iiich 
is established in separate parts of a territory occupied 
by a political society. It may also be said to be a socle« 
ty by which a multitude of people unite together under 

t Present, Marshall, Ch. J.^-^Qithing, Paterwn^ Chate and Wathin^* 
ton, Justices. 
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Vf^^iffOK fc; the dependence of aiAupeiidr p^wer for . protection. 8 
D^^DAS; Burlemaqui^ 21.— And aometimes itnieans a multitude 
EX.LZBT. of people united hy « communion of interest and by 
' common laws. This is the definition given by Cicero. 

]E}lher of the above definitions will bring the district- 
-v^^in the meaning of the constimdon. • It is certaiidy 
such an extent of countiy as excludes from within its 
Jintiits the force and operation pf the laws of the govern- 
ments iifhich adjoin it. . Hicre exists withift it a politi- 
cal society, with a government over it. That government 
for all general cuncems of die society is the congress 
and president of the United States. And as to its local 
concerns, there are subordinate authorities acting under 
the superintendence of the national government. This 
political society is dependent upon the superior power 
of the United States. 

It is not essential to the formation of a state that the 
members of it should have the power in all cased of 
electing their own officers ; but it is suficient that there 
are certain rules laid down either by themselves, or tho^e 
by whom they have submitted to be governed, for their, 
conduct. 

The people of the district are governed by a power to 
which they have freely i^ubmitted. , They dd. not pos* 
sess in as great degree the fights of sovereignty aa those 
people who inhabit the states. And if the free exercise^ 
of Jill the rights of sovereignty, uncontrouled by any 
odier power, is essential in fUt formation of a state; none 
oltthoiie sections of the coimtry which form the United 
States are entitled strictly to the appellation cbt a:V state:'' 
fcu', there, are certain righu of sovereignty w?ich H^y- 
c^nnot exercise in the^r state capacity, such as regotah 
illg commerce, making peace and war, &c. 

The temn ^^ states^" as:\^ed in the consdtudon may, 
acxordiAg to the. subject matter, .b^;U|idecst6od in eithi) 
of the above senses. It has been understood by a ma^ 
j6rity of the judges of this .court in the case of CMi>- 
hoinCs Executors v. Tht State of Geofgia^ 2. Ddl. ^S7j^ 
to mean the government. 
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The idea,, that those territories which are. under the 
exclusisre government of the United States are to be 
considered in some respects as included in the term 
^* states^ as used in the constitution, is supported by the 
Mjcu of congress* 

In the 2d paragraph of the 2d section of the 4th art. 
of the constitution, it is declared, that ^^ a person charg- 
^^ed in any state with treason, felony, or other crime, 
^^who shall flee from justice and be found in another 
^^staie^ shall, on demand of the executive authorkyof 
>^ the state from which he fled, be dd'w^ted up to be re- 
" moved to the state having jurisdiction of the crime.'' 
It is also declared in the same article of die constitution, 
diat ^^ no person held to service or labour in one state 
^^ under t^e laws thereof, esciaping into another, shall, in 
** consequence of any iaw or reguliation therein, be dis- 
^* charged from such service or labour, but shall be dc- 
** livered ijip on claim of the party to whom such service 
'^orbboui' may be due." 

Congress, in prescribing the mode of executing the 
(Kiwecs contained in these clauses of the constitutionV 
passed a law dated JFe*. 12, 1793, cA, 7,^eC.tiVoi.2. 
/•.165, which declares ^'that whenever the executive 
*' authority of any state in the union, or of either of the 
** territories tiortkwest or south of the river OhiOy shall 
^demand any person ks a fugitive from justice,^ of the 
•* executive authority of atay such state or territory to 
*^ which such person shall have fled," and shall produce 
^ch evid^eoce of the fact as i» prescribed by the act, . the 
person so escaping shall be(surre.ndered, &c« — A similar 
provision with respect to persons held to labour or ser-* 
vice under the laws of the states or territories^ li con- 
tsuned in the same act of congress. 

If thcae territories are not, as to som.e purposes, iuf. 
duded it) the term " states^^ used in the above clauses of* 
th^ constitution,, congress could not constitutionaUy pass 
a hw making, it the duty of the executive of a state.tQi 
comply with siich a requisitioa of the executive of one. 
of those tenjtoriesf If diey are thu^ included why may 
they not also be included iu that part of the constituttoa 
which uses the same term, ^^ states ^^ in defining the juris- 
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diction of the courts? The citizens of the temtorict 
are subject to the same evil, if they are obliged to resort 
to the state courts, which was intended to be remedied by 
that clause of the constitution which authorises citizens 
of different states to resort to the federal courts. And 
if being withui the same evil authorised congress to give . 
a latitude to the term *^ states'' in one part of the con- 
stitution, the same reason will authorise the same con- 
struction of the same term in another part* 

The words of the constitution only authorise such a re* 
quisition to be made by the executive c^ a atatty upon th^ 
executive of another state* It must therefore be acknow- 
ledged either that the territories are included in the term 
states^ or that the act of congress is uncohstitutionaL As 
a further proof of the same construction of the word atattj 
congress, by the fith sec* of the act supplementary to die 
act concerning die district of Columbia, have enacted that 
in all cases where the constitution or laws of the United 
States provide that criminals and fugitives from justice, or 
persons held to labour in any state, escaping into another 
state shall be delivered up, the chief justice of the Said 
district shall be, and he is hereby required to cause to be 
apprehended and delivered up such criminal, &c. who 
shall be found within the distnct^ Independent of Uiese 
considerationsr it>eems to be agreeaUe to the first prin- 
ciples of government, that all persons who are under the 
peculiar and exclusive government and protectioa:pf a^ 
particular power,, have, as it were, a. natural daimtmon 
that power for protection and redress of wrongs*— ^And 
that the courts of the United States are the most proper 
tribunals to nHiich the people of the district of Columbia 
can apply for redress in dl cases where the aggressor can - 
be found within the jurisdiction of those courts* It seems 
to be a denial of that protection which the United States 
are bound to afford to those who reside under dieir exclu- 
sive jurisdiction, to say that because you may sue your 
debtor in a foreign tribunal (if I may use the expression) 
thjcrefore you shall not resort to our ovm courts although 
your debtor may be found within our jurisdiction* The 
framers of the constitution could never have supposed it 
necessary to declare in express terms that the QQurts of 
the United States should have power to hear and 'decide, 
on the complaints of one of the citizens of those districts 
that were^mder the exclusive govemmentand careof the 
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United Sunes, to frhom done aDeg^cse was due» They 
could not baye intended to deny to that part of the cttt* 
zena of the United Statea who inhabit the territories^ the 
privileges which were granted to citizens of particidar 
states, and even to foreigners » especially the risht of re- 
sorting to an impartial trihunal of justice. When their 
permitted aliens to resort either to the state or to the fed- 
Qtd courts, they could not mean &> confine one of their 
own exclusive citi?^ens to a remedy in the state courta 
alone. It would be strange that those citizens who owe 
no aUeg^ce but to the United States, should be debarred 
from going into.the courts of the United Stittes for re- 
dress,, when that privilege is* granted to others in fike. cir- 
cumstances, who owe allegiance to « foreign^ or to a state 
government*. 

C. Lee J contra. This is a new question, which has 
M$en in. consequence of the cession of the district of Co- 
lumbia, by the states of Virginia and Maryland to the 
United Sutes. 

The words of the constitution do.not take in the case— - 
pid the act of congress is also too narroWi^ 

The constitution is a limited grant of power. Nothing 
is to be presumed but what is expressed. . 

.It is contended that a.citizen of the district of Columbia 
is a citizen of a state. It is said that he is a citizen of the 
United States, and not being'a citizen of the sname state 
with the defendant he must be a citizen of a diiBFerent sUte. . 
But there may be. a citizen of the United States who is 
not a.citizen of any one of the states. The expression 
m citizen of a atate^ has a constitutional meaning. The 
states are not absolutdy soyere^s, but Qf I may use the 
expression) they are demi'^avereigiu. The word state 
has a meaning peculiar to the United States.— It means a 
certain pbliti^tiociety forming a constituent part of the 
union. '..There can be no state unless it be entided to a 
representation in the Senate* It must have its separate' 
executive, legislative 'and judicial powers. The term may 
also comprehend a number of other ideas. 

, Even if the constitution of the United States t uthorises 
a more enlarged jurisdiction than tiie judiciary act pf 17tfO 

3L 
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t^wffWM^h has ipven, yet the court can take nO'Jurisdictioii which b 
X>vjroA4 n^i given by the act. I therefore call for the law, which 
gives a jurisdiction in.tlus case* 

The jurisdiction given to the federal courts in cases be- 
tween citizens of duFerent states, was, at the time of the 
adoption of the constitution, supposed to be of very litde 
importance to the people. Seethe debates in the Virginia 
Cpnvention, f. 109,122,128. 

In no case from any one of the territories has this court 
ever considered itself as having jurisdiction ; and in that 
6i Clark v. Bazaiione^ fAnte^ vol. 1. p. 212J the writ of 
error was quashed because the act of congress had not 
given this court appellate jurisdiction in cases from the 
teiTitories. 

This is not a case between citizens of different states, 
within the meaning of the constitution. And in the case 
of Bingham v» Cabotj 3. Daih 382, it was decided by this 
court ijiat the Courts of the United States were courts of 
Jimited juriscUction, and that it must appear v|>on the re- 
cord that the parties were citizens of different sutes in 
order to support the jurisdiction. 

£• y. Leej in reply. A law was not necessary to give 
the Federal courts that jurisdiction which is provided for 
by the constitution. It was only necessary to limit the 
amountof the claims wliich should come before the dif- 
ferent inferior courts. 

If a demand should be made by the executive power of 
the district of Columbia, upon the executive of a state to 
deliver up a fiigitive from justice, the constitution would 
apply, and oblige the state executive to respect the de« 
mandl 

If the term state is to havt; the limited .construction con- 
tended for by the opposite counsel, the citizens of Colum- 
bia will be deprived of the general rights of citizens of the 
United States.— -They will be in a worse condition than 
aliens* 

By the 4th article of the constitution of the United 
States^ sec* 1 ^ Full faith and credit shall be given, in 
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^Veach state,, to the public acts, records and judicial pro- 
** ceedings of every other stateJ*^ If the district of Co- 
lumbia is npt to be considered as a state for this purpose, 
there is no obligation upon the states, to give faith or cre- 
dit to the records Or judicial proceedings of this district. 
But congress, in carrying into t^ffect, this provision of the 
constitutioiY by the act of March 27th 1604, fvoLT-p^ 
152 J has expressly declared that it "shall apply as well 
•^ to the public acts," &c* " of the respective terrkaries of 
** the United States and countries subject to the jitrisdic- 
** tiori of the United States ^ as to the public acts,*' &c "of 
** the several states,'* thereby giving another clear legisla- 
tive construction to the word stateu^ conformable to that 
for which we contend. 

Again, by the 9th sec of the 1st art of the conatitudoti 
of the United States, " No tax or duty shall be laid on 
.** articles Sported from any stateJ*^ Can congress lay a 
tax or duty on articles exported from the district of Co- 
lumbia, without a violation of die constitution \ 

By the same sec. *^ no preference shall be given by any" 
** regulation of commerce or revenue to the ports of one 
** state over those of another*^ Can. congress ; e()naititu- 
tionally give a preference to the ports. of the district of 
Coluo^ia pver.tboseof any of the states l 

The same section says, ^^ Nor shall vessels bound to or 
^^ from one state be Obliged to entelr, dear, or pay duties in 
** another.'' Can vessels sailiilg to or from the .district of 
Columbia be oblig^ed to enter, clear, or pay duties in Ma- 
ryland or Virginia? Yet all this may be done if the rigii* 
construction contended for be pven to the word st^e. 

It is true that the citizens of Columbia are not entided 
to the elective franchise. in .as full a.manner as the citizens 
of states. They have no vote in the choice of president, 
vice-president, senators and representatives in congress. 
BiiY.in this they are not singular. More than seven 
-eighths of the free white inhabitants of Virginia are in the 
same situation. Of the white population of Virginia one 
half are females — half of the males probably are under 
age — and not more than one half of the residue are free- 
holders and entitled to vote, at elections. The same case 
happens in some de^e in all the states. A great msyori*' 
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HtrivMN > ^ are not entitled to vote. But in every othet reapect 
DvNSAt ^ citizens of Columbia are entitled to all the privileges 
and immunities of citizens of the United States* 

Marshally Ch. J* delivered the opinion of the courts 

The question in this case is whether thd plaintiffs, as 
residents of the district of Columbia, can maintain an ac« 
tion in the pircuit court of the United States for the dis-« 
trict of Virg^ia* 

This depends on the act of congress describing the ju- 
risdiction of that court. That act gives jurisvliction to 
the circuit courts in cases between a citizen of the state in 
which the suit is brought, and a citizen of another state. 
To support the jurisdiction in this case therefore it must 
appear that Columbia is a sute. 

On the part of the plaintiffs it has been urged that Co- 
lumbia is a distinct political society ; and is therefore ^^ a 
^^ state*' accordbg to the definitions of writers on general 
law. 



Tins is true. But as the act of congress obvipusly 
uses the word " state'' in reference to that term as used in 
the constitution, it becomes necessary to inquire whether 
Columbia is a state in the sense of that instrument. The 
result of that examination is a conviction that the members 
of the American confederacy only are th^ states contcm* 
plated in the constitution 

The house of representatives is to be |x>mposed of mem- 
bers chosen by the people of the several^ states ; and each 
state shaQ have at least one representative. 

The senate of the United States shall be composed of 
two senatorsyrom each state. 

Each state shall appoint, fpr the election of the executive, 
a number of electors equal to its whole number of senators^ 
and representatives. 

These clauses show that the word state is used in tiie 
constitution as designating a member of the union, and ex- 
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dudes from the term the signification attached to it by HarBv^i^ k 
writers on the law of nations* When the same term which Dundai 
has been used plainly in this limited sense in the articles 
vtespecting.the legislative and executive departments, is al- 
so employed in that which respects the judicial departn^ent, 
it must be understood as retaining the sense originally giv- 
en to it* 

Other passages from the constitution have been cited by 
the plaintiffs to show that the term state is sometimes use^ 
in its more enlarged sense. But on examining the passa- 
ges quoted, they do not prove what was to be shown by 
uiem. 

It is true that as citizens of the United states, and of 
that particular district which is subject to the jurisdiction 
of congress, it is extraordinary that the courts of the Uni- 
ted States, /v'hich are open to aliens, and to the citizens of 
every state in the union, should be closed upon rAem.-— 
But this is a subject for legislative not for ludicial consi- 
deration. 

The. opinion to be certified to the circuit court b that 
that court has no jurisdiction in the case. 



END OF VOL.* II. 
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TO 

THE PRINCIPAL xMATTERS 

CONTAINED IN THIS VOIAJME, 



ACTION. 

1. If a man agrees to do certain 
work, and doe^ it jointly vnth an' 
othcTf he is still entitled to recover 
npon the agreement in his own 
name. 
Blakeney v. Evans, 185 

•2. The act of congress of SOth 
April, 1 790, limiting prosecutions 
upon penal statutes, extends to ac- 
tions of debt for the penalty, as 
well as to infirmatiom and indict* 
mentB, 
Mama qui tam v. Woodn^ 336 

6. A creditor upon open account, 
who has assigned his claim to a 
third person with the assent of 
the debtor, is still competent to 
in^tainan action at law ii^ his 
own name agabst the debtor, for 
the use of the assignee. 
Winche9ter y. Hockley. 342 

ADMIRALTY. 
1. An American vessel, sold in a 
Danish island to a person who was 
bom in the United States, but who 
had bona fide become a burgher 
of that islandf and sailinp^ ^m 
thence to a French island m' June 
1800, with a new cargo purchas- 
ed by her new owner and under 
the Danish flag, was not liable to 
seizure tmderthe nonintercourae 
law of 27th Februaiy, 1 800. 
:4nrraii V. Charmirtg JBetey, 64 



2. Ifthere was no reasonable ground 
of suspicion that the vessel was 
trading contrary to law, the com'* 
mander of a United States ahip 
of war, who seizes and sends bier 
in, is Ikble for damages. 

id. f» 

3. The report of assessors appointed 
by the court of admiralty to assess 
damages, ought to state the firin^ 
ci/ilea on whith it is founded, and 
>^ a g*<^8 sum without csplana- 
tion. 

, j(/. id. 

4. What degree of armfTf^oonsti* 
tutes an armed veaaeL 

id. id. 

5. The act of 9ih of February, 1799, 
did not authorise the seizure u]>bii 
the high seas of any vessel sailing 

from a French port 
Little V. Barremcy 170 

6. Tht right of a nation to.seize ves*, 
sels attempting an illicit trade^ is 
not confined to theifliarbours,T»L 
to the range of th^ batteries. 
Church V. Hubbarty ISf 

7. One tliird of the gross value of 
ship and cargo given for salvage. 
Maaon^etalnV^ShifiBlaireauy 240 

8. One thiixi of the salvage decreed 
to the owners of the saving ship 
and cargo. 

id. . ib. 

9. If a vessel in distrtess is abandoned 
at sea by the master and all the 

3 fH 
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ct^yvy cxotpt one miiu 1?(r'ho is left 
eitlier by desi^ or accident, he 
is dischat^ed from hb contract . 
as marlhgL* of that vessel) and enti- 
tled tosalvajge. 

\fa8b2if ct at. V. BUdreau^ 268 
\0, If a/ifirenticea are salvors, their 
masters arc not entitled to their 
share of the salvage, but it ihall 
be paid to tlie .apprentices them- 
selves. 

id. 240 

11. The adiniralty courts of the 
United States, have jurisdiction in 
cases of salvage where all the par- 
tics are aliens, if the jurisdiction 
be not objected to. 

id,' 264^ 

12. The question of forfeiture of a 
vessel under the act of congress 
against the slave trade, is of admi- 
ralty aiid maritime jurisdiction. 
Utdud States v. Sch'r Saiiyy A06 

, AGREEMENT. 

1. Ifa man agrees to do certain work, 
and does it jointly with another, 
be is sdll entitled to recover upon 
the agreement, in his own name. 
lilckeney v. J&vana^ 185 
See Iiisurancey 1. 

ALIENS. 
K An American citizen redding in 
a foreign country may acquire the 
commercial piivileges attached 
to his domicil; and by making 
himself die subject of a forSgn 
power, he places himself out of 
the protection of the United 
States, while ^vithin the territory 
of the new sovciVign to whom he 
has sworn allegiance. 
Murray v. Charming Betftyj 64 

2. Whether a citizen of the United 
. States can divest himself of that 

character otherwise than in such 
manner as may be pi'escribed !)y 
law? /d ^. 



3. Whether by becoming the sul^ 
ject of a foreign power he is res- 
cued from punishment for a crime 
against his allegiance to the Unit- 
ed States. id. ib, 

4. Whether a person, bom in the 
colony of New-Jersey before the 
revolution, and who resided there 
until 1777, when be joined the 
British antiy, and went with them 
to England, where he has resided 
ever since, claimmg always to be 
a loyal subject of Great Britain^ 
can now take and hold land in 
New -Jersey by descent from a 
citizen of the United States? 
Whether he became a subject of 
New- Jersey against his will? 
Whether he has expatriated him^ 
self and become an alien ? 
jyP'Ilvqjtney.Coxe^a LcMce. 280 

5. Whether the courts of the United 
States liave jurisdiction where all 
the parties are aliens ? 

Mason et at, v. Elaircau^ 264 
Bailiff V, Tipping^ 106 

APPEAL. 
If an appeal iis prayed in the court 
below at the same term in wlich 
the decree is rendered, a citation 
Is not necessary. 
Keily y. Lamar ^ et at. 349 

APPRENTICES. 
If appi*entices are salvors thdr mas- 
ters are not entitled to their share 
of the salvage, but it shall be paid 
to the apprentices themselves. 
Masouy et al. v. Blair eau^ 240 

ASSETS. 
1. The lands of a deceased del;»tov 
in Georgia are assets in the hand.^ 
of the executor, and in a suit in 
equity following tlie assets, it is 
not necessary to make the heir at 
law a party. 
Tdfidr V. Steady 407 
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ii. A creditor may in equity follow 
tlie as$ets iuto the hands of devi- 
sees, legatees, and distiibutees. 
Telfair v. Steady 410 

$^. It is no error that the decree does 
not apportion the amount among 
those defendants \7ho have assets, 
unless it appears that the ^hole 
assets in the hands of all the defen- 
dants arie more than sufficient to 
pay the debt. 

id. 414 

ASSIGNMENT. 
A creditor upon open account who 
has assigned his claim to a third 
person with the assent of the debt- 
or, is still competent to maintain 
an action>ut law in las own name 
against the debtor, for the use of 
the assignee ; but the debtor is 
allowed to pif-set his claims a- 
gainst the assignee. 
IVtJichcstcr V. Hacklcyy 342 

BANKRUPT. 
In all cases of insolvency or bank- 
ruptcy of their debtor, the United 
States are entitled to priority of 
payment out of his effects. 
United States v. Fisher^ et al. 358 
See Insolvents, 

BOND. 
To induce a presumption of pay- 
ment from the age of a boi\d, 20 
years must have elapsed, exclu- 
«ive/of the periodof the plaintiff's 
disability. . 
Dtmlo/iandCo.Y.Bail^ 100 

BOND FORTHCOMING. 

In Virginia v^fortlicondng bond which 
mis-recites the costs upon the ex- 
ecution, is hot thereby vitiated, if 

^ ^the aggregate of debt and costs 
b^ truly stated ; but will support 
a judgment on motion. 
Williams et al. v. Lyks^ 9 



BRITISH CREDITORS. 

1. Legal imjiediments tothe recovery 
of British debts existed in, Vir- 
ginia until the year 1793. 
£hinlq/i a?id Co. v. JBaHy 1 80 

2. The act of limitations of North- 
Carolina was susp^ded as to Bri- 
tish creditors during the war. 
Ogden V. BlackUdgey \ 27? 

BRITISH TREATY. 

See Aliensj 4. 

CITATION. 

1. If an a)>peai is prayed in the 
court belpw at the ssone term in 
which the decree is rendered, a 
citation is not necessary. 

Reily v. Lamary et al.^ 34^- 

2. A citation must accompany the 
writ of error, or it will be dis- 
missed. 

BailiSTv. Ti/ifiingf 40r, 

CITIZENS. 

See JtSf-isdictiony L-^-mMieTis^ t, 2. 
3, 4.-^Exfiatriatio7i. 
Colunibiay 1, 2, 3,. 4. 
Courts^ 1. 

COLUMBIA. 

1. The inhabitants of the District of 
Columbia, by its separation fit>m 
the states of Virginia and Mstry- 
land,, ceased to be citizens of those 
states respectively. 

Reiiy v. Lamary et al. 344 

2 . By the insolvent law of Maryland 
of 3dof Januar}', 1800, the chan- 

" cellor of Maryland c^uld hot dis- 
charge a tdttzen of Maryland who 
resided in the Districtof Columbia 
at the time of it& separation from 
Maryland, unless the insolvent 
had complied with all the requi- 
»tes of the law, so as to entitle 
himself to a disdiarge before that 
separation. 
id. 
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i. A citizen, of the district of Co- 
lumbia cannot maintain aA action 
against a citizen of Virginia in 
the cincmt court of the United 
Sutes for the district of Vh'gin- 
ia ; but a citizen of the district of 
Virginia may maintain an action 
ugainst a citizen of the district of 
Columbia^ in the circuit court of 
the United States for the district 
ofCqIumbia* 
Jlepdurriy et al. v. Elfzeyy 445 

4» A citizen of the district of Co- 
lumbia is not a citizen of a State^ 
within the meaning of the conr 
stitution of the United States. 

id. ib. 

CONSTITUTION. 

A ciuzen of the district of Colum- 
bia is not a citizen of a st^te, with- 
in the meaning of the constitution 
of the U.S. 
Hepbumj et al, v. EUzey^ 445 

CONSULS. 
The certificate of a consul of the 
U. S. under hia seal, is not evi- 
dence of a foreign law. 
Churchy. Hubbarty 236 

CORPORATION. 

A. corporate body can act. only in 
4he manner prescribed by the act 
of incorporation, which gives it 
existence. It is the mere creature 
of law, and derives all its powers 
from the act of incorporation. 
Heady ei al. v. Providence Jnni' 
ranee . Comfiani^ 1 27 

COURTS. 
1. The courts of (be U. S. have not 
jurisdiction betweai citizens of 
the U. S. unless the record ex- 
pressly states them to be citizens 
of different states. 
Woody. IVagnony 9 

'Caftron v. Fan Morden, 12G 



2. A plsdndfT may assign fof crro? 
the want of jurisdiction in that 
court to which he has chosen to 
resort. 

jd. 126 

$. A party may take advantage of 
an error in his favour, if it be an 
eqror of the court. 

id. ib. 

4. The courts of admiralty of the 
U. S. have jurisdiction in cases 
of salvage, where al) the parties 
are alien% if the jurisdiction be 
not objected^to. 

Afaaon v. Blair eauy 24Q 

5. Quere, whether the U. S. courts 
of common law have jurisdiction 
where all the paities are aliens ? 
Bailiff V. Tifi/iingy 406 

6. The question of forfeiture of a 
vessel under the act of congress 
Againsjt the slave-trade is of ad- 
miralty and maritime jurisdiction. 
U. S.y. Schooner Sallyy 406 

7. The circuit court of the U. S. 
for the district of Virginia, has 
not jurisdiction in cases between 
citizens of Virginia and citizens 
of the district of Columtda. 
Hepbtcmy et ai: v.. J&Uzeyy 445 

pAMAGES. 

1 . If there was no reasonable ground 
of suspicbn that the vessel was 
trading contrary to law,lhe cbm- 
mander of a U. S. ship ^of war, 
who seizes and sends her' in, is li- 
able for damages. 

Murray v. Charming Bettn/y 64 

2. The report of the assessors ought 
to state the principlea on which it 
is founded ; and not a gross sum 
without explanation. 

id. ib. 

3. A commander of a ship of wai* 
of the U.-S. in obeying the in- 
structions of tfee president of the 
U. S. acts at Ma fierit, if those 
instructions are not strictly 
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tmtdi by law^ he is answerable 
in damages to any person injured 
by their execution. 
Uitlcy. Barremey 170 

4. Querei whether probable cause 
will excuse from damages ? 

id. 176 

DEMURRER. 

1. In a bill in equity by executors, 
it is no cause of demurrer that 
they have not set forth their let- 
ters testamentary. 

Telfair \. Steady ^ 408 

2, It is no cause of demurrer to a 
bill in equity against an executor 
seeking a discovery of assets^ that 
the complainant had a -right of 
action at law. 

id. 409 

DEPRECIATION. 

On a deed made, in 1779, of Iknd 
in Virginia* reoitfering an annual 
rent of 36/. currenf money/orevery 
the rents are not to be reduce4 
by the scale of depreciation, but 
the actual annual value of the land 
at the date of the contract, in ^e- 
ciey or other money equivalent 
thereto, is^ to be ascertsir.ed by a 
jury, 
/flw V. Mirateiier, 10 

deviation! 

A detention ^t sea to save a vessel 
in distress, is such a devicoion as 
discharges the underwriters, and 
the owner stands his own insurer. 
-Mason v. Blaireauy 368, 269 

DOMICIL. 
f^t^ettfiy I 

DUTIES. 

Sugar refined, but not sold and sent 

ou(of the manufactory before the 

: first of July. 1802, was not liable 



to aiy duty, upon being sent out 

after that day. 

Penrdngtoh v. Coxcy 33 

EMIGRATION, 

Distinguished frqm Exfiatriation. 
M^Svainey.Coxe^B i^Meey SOS 

EQUITY. 

i . Quere, whether a person who has 
neglected at law to plead his dis« 
charge under' an insolvent actf 
can avail himself of it in equ|ty. 
Reily v. Lamavy et al. 344 

,3. In a bill in equity it is not neces« 
sary for executors to set foHh 
their letters testamentary. 
Telfair yr. Steady 408 

3. That property of the debtor has 
come to the hands of the defend^ 
ant, is a ground of equity. 

id. ib. 

4. It is not a good plea in battoa 
bill in equity, -for a discovery of 
assets, that a judgmaH at law has 
been recovered against the ex- 
ecutor of the debtor. 

id. ib: 

5. It is no cause of demurrer to a 
bill in equity against an executor 
seeking a discovery of assets, that 
the complainant has a right of 
action at law. 

id: 409 

6. A creditor may in equity follow 
the assets of * his debtor into the 
hands of his devisees, legatees and 
distiibutees. 

id. 410 

7. The evidence of the knowledge 
of the tuiderwriters of the inten- 
tion of the insured at the time of 
making the policy, ought to l>e 
very clear to justify a court of 
equity, in conforming the policy 
to that intention. 

Grcevesy et ai. v. Boston Marine 
Inmrance Company.. 419 
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ERROR. 

1. A plaintTfif may as^en for error 
the want of jurisdiction in that 
coiitt to which he has chosen to 
resort. 

Cafiron v. Van ^oorden, 126 

2. A party miy' take advantage of 
an error in his favour, if it be an 
error of the court. 

id. ib. 

3. The citation must accompany the 
WTiX. of error, or it will be dis- 
missed. 

BaiUffw. Ttptdngj 406 

4. It. is no error, that the decree is 
iovfiounda ahilHnga and fience ster" 
Knff. Telfair y. Steady 414 

5. It is no error th^t the decree 
does not apportion the amount 
among those defendants who have 
assets, unless \i appears that the 
whole assets in the hands of all 
the defendants ai*e more than suf- 
ficient to pay .the plaintiff's debt. 

id, ib. 

EVIDENCE. 

1 . To induce a presumption of pay- 
ment from the age of a bond, 20 
years must have elapted exclu- 
sive of the period of the plaiotifTs 
disability. 
JDunlofi Ur Co. v. JBalli 180 

3. Fordgn laws must be proved as 
&cts. They must be verified by 
oath, or by some other high au- 
thority which the law respects 
not less than an o^th. 
Church V. Hubbarty 187, 236 

3. The certificate of a consul of the 
U. S* under his seal is not evi- 
dence of a foreign law. 

id. ib. 

4. The proceedings of a Portuguese 
court, under tlie seal of a person 
who states himself to be secretary 



qf foreign affcdra in Portugal, ia 
not evidence. 

id. ib. 

5. If the decrees of the courts in' the 
Portuguese colonies are trans- 
mitted to the seat of the Portu- 
guese government, and register- 
eid in tht department of state of 
that government, a certificate of 
that i&ct under the great seal of 
Portugal, vnth a copy of the de- 
cree authenticated in the same 
manner, would be sufficient pri* 
ma facie evidence, 

id. ib. 

EXECUTORS. 
It is not necess^ in a bill in equi- 
ty by executors, that they should 
set forth their letters testamen- 



tary 

Telfatr v. Steady 



408 



EXPATRIATION. 

1. An Ameiican citizen, residing^ 
in a foreign countiy, may acquire 
the commercial privileges attach- 
ed to his domicU; and by making 
himself the subject of a foreign 
power, he places himself out of 
the protection of the V. S. while 
within the -territory of the sove- 
rei^ to whom he has sworn d}- 
leg\an(;je. . 

. Murray v. C/tarming Betatfy 64 

2. Quere, whether a citizen of the 
U. S'. can divest himsjelf of that 
character otherwise than in )|uch 
manner as may be iireacribed by 
law. id. ib. 
M^Ihaine v. Coxe*a icsseey 280 

3. Whether^ by becoming the sub- 
ject of a foreign power, he is 
rescued from punishment for a 
crime against Uie U. S. ? 

id. ib. 

4. Whether by expatriation he .be- 
comes an alien, so that he cannot 
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take and hold lands by descent 
from a citizen of the U. S. 
M^Ihfome v, CQXt?9 Uuee^ 380 

FACTOR. 
The defendant cannot offset bad 
debts made by the misconduct of 
the plaintiffy in selling the de- 
fendant's goods as factor; the 
plaintiff not having guaranteed 
those debts: but such miscon- 
duct is properly to be inquired 
into in a suit for that purpose. 
Wtnc/icster v. Hockley. 343 

FOREIGN LAWS. 
I. Foreign laws must be proved as 
facts. 

Church V. Jfufibart^ 1 87, 236 
9. The certificate of a consul of the 
U. S. under his seal, is not evi- 
dence of foreign laws. 

id. ib. 

FORTHCOMING BOND. 

See bond forthcoming. 

GEORGIA. 
Lands of a deceased debtor in Geor- 
ge are liable in equity for his 
debts without making the heir a 
party. 
Telfair v. Steady 407 

ILLICIT TRADE. 
The right of a nation to seize ves- 
sels attempting an illicit trade b 
not confined !o tiieir harixnirs or 
to the range of their batteries. 
Church i.Hubbart^ 187 

IN&OLVENT. 
h By the insolvent law of Mary>- 
land of 3d January, 1800, the 
chancellor of Maryland could not 
<lischarge an insolvent citizen of 
Maryli^ named in that law, and 
who redded in the district of Co« 



lumbia at the time of its separa- 
tion from Maryland, unless the 
insolvent had complied with all 
the requisites of the insolvent 
law, so as to entitle himself to a 
discharge before the separation. 
Reily v. LamoTy et al. 344 

2. Qucre whether an insolvent who 
has neglected at law to plead his 
discharge, can avail hiinself of it 



m equity 



? id. 



ib. 



3. A certificate of discharge ui\der 
the insolvent act of Maryland of 
3d January,. 1800, relates back to 
the date of the deed of trust, and 
the applicant must siiow himstlf 
to be a citizen of Maryland on 
that day. id. 349 

4. In all cases of insolvency of their 
debtor, thv United States are en- 
titled to priority of payment out 
of his effects. 

United States s.Fiaherj et al. 358 

INSTRUCTIONS. 
The instructions of the president of 
the United States to a cdmnuoid- 
ing officer of a United States ship 
of war, if not warranted by law, 
vnll not justify the ofiicer. 
Utile y. Barremcj 170 

INSURANCE. 

1. If the insured make a proposi- 
tion to the underwriters to can- 
cel a policy, which they reject, 
and afterwards assent to ; but be- 
fore i formation of such assent 
reaches the insured, they hear of 
the loss of their vessel, such pro- 
position and assent do not in law 
amount to agrcem^t-to cancel 
the policy. 

Head et al. v. Providence Imu- 
' ranee Comfiam/j 127 

2. If it be inserted in a policy that 
^^ the insurers are not Hable for 
<' sfiznre by fhQ Forfifj^uese for 
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^ illicit tradcy* and the vessel be 
seized and condemned by the Por- 
tue^ese foi an attenifit to trade il- 
licitly, the underwriters are not 
liable for the loss. 
Church V. Hubhart^ 1 87 

3. An exclusion of the risk of aa-* 
zure fbr.iilicit trade, means, of a 
/antiseizure. 

id. 236 

4. A detention at sea to save a vcs* 
sci in distress is such a deviation 
as discharges the underwriters. 
Mason v. Blcdrcauj 368, 269 

5. A policy in the nume of one joint 
owner « us property may appear," 
(without the clause stating the in- 
surance to be for the bene^t of all 
concerned) does not cover the in- 
^i^est of another ']omt owner. 
Gravesj et al. v. Boston Marine 

Imurgnce Comftany^ 419 

6. The interest of a coftartherMp, 
cannot be given in evidence on an. 
averment of individual interest, 
nor will the averment of cofiart- 
nerahifi interest be supported by a 
special contract relating to the 
mteviist of W[i individual, 

id. ib. 

7. The evidenceof the knowledgethe 
underwriters had of the intention 

* of the insured at tlie time of mak- 
mg the policy, ought to be very 
clear to justify a court of equity 
in conforming the policy to that 
intention, id. ib, 

JOINT owner: 

- See InaUrlmce^ 5,6. 
Fartner$y . 1^ 2. 

JURISDICTION. 
1. The courts of the United States 
have no jurisdiction between citi- 
zens of the United States unless 
the record exprcssly stiites them 



to be citizens of difiercnt states. 
Woody. Wq^non^ 9 

Cdfiron v. Fan Ahorden^ 126 
3. A plaiutifF may asd^ for error 
the want of jurisdiction in that 
court to which he has chosen to 
resort. 
Cafiron v. Van M?ordeny 126 

3. The courts of; admiralty of the 
United States have jurisdiction in 
cases of salvage where all the par- 
ties are aliens, if the jurisdiction 
is not objected to. 

Mason y. BlcdreaUj 240 

4. Quere whether the common law 
courts of the United States have 
jurisdiction whiere all the parties 
are aliens? 

BaiHffy. Tipping^ 406 

5. The question of forfeiture of a 
vessel under the act of ccMigress 
agaih'st the slave trade, is a ques- 
tion of admiralty and maritime 
juiisdiction. 

United States v. Sch*r Sally f 406 

6. A citizen of the district of Co*' 
lumbia csknnot maintain an actian 
agamt a citizen of Vir^ia in the 
circuit court of th^United States 
for the Virginia district. 
Hepburn v. £Uzeyy 445 

LANDS. 
Sec Georgia. . 
Kew^ersey. 

LAW. 

See Legislative Power. 

LAWS FOREldN. 
See Foreign Laws. 

LEGISLATIVE POWER; 
The legislature oomot declare what 
the law was, or is, but what it 
^hall be, 
Ogden v. Blaekledgey 272 
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LIMITATIONS. 

1. The 9th section of the act of as- 
•embly of North^rolina) passed 
in 1715, which directs that unless 
tbt creditors of deceased persons 
diall make their claims within 7 
fears- after the death of the 
dditW} they shall be barredf'waa 
repeated by the act of 1789, ch. 
33« notwithstanding the act of 
1799, whichdeclares thecontrary. 
Ogden V. Biackledge^ 372 

3. Theactof limitations of North* 

Carolina wfts suspended as. to 

British creditors. during the war. 

irf. I*. 

a. The act of congress of 30th ot 
Aprd, 1 790, limiting the prosecu- 
tians upon penal statutes, extends 
as well to penalties created qfter^ 
as ^C)*^*^ that act j and to actions 
of debt for penalties as well sis to 
infiyrmations and indictments. 
Jtdttmt qui tarn v. tVaqdaf 336 

MARINER. 

1. If a vessel in distress is abandon* 
ed at. sea by the master and all 
the crew, except one man, who 
is left either by deugn or acci- 
dent, he is cUscharged fit>m his 
contract as mariner of that ves- 
ael, and entitled to salvage.- 
MatoH V. Bbdreauy 340 

3. If a mariner embezzles a part of 
the goods saved) he forfeits his 
salvage, id. ^* 

MARYLAfO). 

%tt InMoherU^ li 3. 

Money. 

I. It is no error that.a decree is for 
fimmd* ahiUinga andpenct sterling, 
Tdfidr y. Steady 414 

8. On a de^ made in 1779, of land 
In Virginia, rendering an annual 
rent of 36/. current money /hrever^ 



the rents ai'e not to be reduced by 
the scale of depreciation, but the 
actual anpual value of the land at 
the date of the contract, in efie- 
cie^ or other money equivalent 
thei*eto, is to be ascertained by a 
jury. 
Fam v. Marstellcrf 10 

NAVY OF UNITED STATES. 

1 . If there was no reasonable ground 
of suspicion that the vessel was 
trading contrary iSo law, the com- 
mander of the United States ship' 
of war who seizes and sends hei; 
in, b liable for damages. 
Murray v. Charmn^ Bet9^\ 64 

3, Qucre, what dtgree of arming 
consdtutes an armed vessel? 

id.' it, 

3. A commanding officer of a ship 
of war of the United^ States is not 
justified by the instrucUpnsof the 
president of the United States,^ if 
those instructions are not war- 
ranted by law ; but is answerable 
in damages to any per^n injured 
by his execution f>f those ipsunic- 
uons. 
LUtie V. Sarreme^ 170 

NEW-JERiSiSY. 
Quere, whether a person bom in 
the colony of New-Jersey before 
the revolution, and who redded 
there until the year 1777, but 
who then j<Mned the British army 
in Philadelphia, and afterwards 
went to England, where he has 
ever since resided, and who has 
always claimed to be a Bridsh 
subject, can now take and hold 
lands in the state of New-Jersey 
by descent fit>m a citizen of the 
United States ? Whether ty the 
act oi the.stateof N.J. of Oct. 4, 
177*, he became a member of the 
new jgovemment against his will ? 

3l9 
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Whetherhe could cxpatriatehim- 
self after the peace ? And, if ex- 
patriated, whether he became 
thereby completely an alien to all, 
intents and purposes ? 
.M^Ilvdne v. Coxe*8 Lessee^ 280 

NON INTERCOURSE. 

See jidmraltify l^ 5. 

NORTH-CAROLINA. 

See UifiUations^ 1| 2. 

PARTNERS. 

1. A policy h\ tlie nameof o«e joint 
owner, ** as property may appear** 
(without the clause stating the 
insurance to be for the benefit of 
all concerned) does not cover the 
interest of another joint owner. 
Grccvea et al v. Boston Marint In* 

€urcnce Comfianyy 419 

2. The interest of n cofiartnerafu/i 
cannot be given in evidence on an 
averment of indhnducl interest, 
nor will the averment of copart- 
nership interest be supported by 
a special contract relating to the 
interest of an individual. 

id. ib. 

PAYMENT. 

See Evidencr^ 1 , 

. The principle upon which the 
presumption of payment arises 
from the lapse of time is a rea- 
sonable principle, and the pre- 
sumption may be rebutted by any 
£icls wluch destroy the reasoi^ of 
the rule. 
Dunloji and Co. v. Ball^ 180 

PENAL STATUTES. 
See Umztaticnsy 3. 

PLEADINGS.: 
It is not a good plea in bar to a 



lull in equity that the complainK 
ant has recovered a judgment at 
law against the executor of the 
debtor. 

Telfair v. Steady 408. 

2. It is no cause of demurrer to a 
bill in eqmty agidnst an execu- 
tor, seeking a discovery of assets, 
that the complainant had a right 
of acdon at law. 
id, 409 

POLICY. 

See Ifistirancej 1, 2, 3, 5, 7, 
PRACTICE. 

1. In Virginia, a forthcoming bond 
which miarecites the amount of 
costs on the execution, is not 
thereby vitiated, if the aggregate 
of d^t and costs be tmly stated ; 
but will support a judgment on 
motion. 

fyaUamsy et al, v. Lylea^ 9 

2. The court will require a state- 
ment of the points of a case be> 
^ore argument. 

Paw \, Mirsteliery 10 

Rcilg v. Lamary et al, 349 

3. If a question upon which the judg- 
es below differ in ojunion be certi- 
fied to this court, and be here de- 
cided, the parties are not preclude 
cd from a writ of error where the 
f!^^o/<? cause is before the court. 
Ogle v. Lec^ 35 

4. Upon a ca»^ ce7'tijiedy this court 
can only consider the point upon 
which the judges below differ- 
ed. 

id. id, 

5. The report of the assessors ap- 
pointed by the court of aidnuralty 
to assess the damages, ought to 
state the firinei/dcn on which it is 
founded, and not a gtt>ss sum 
without explanation. 

Murray v. Charming J)ct8tfj 61 - 
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6. If an appeal is prayed in the court 
pelow at the same term in which 
the decree is rendered) a citation 
is not necessary. 

Reily v. Lamar^ 349 

7. A citation must accompany the 
wiit of error, or it will he dismis* 
sed. 

Bailiff V. 71/i/iingj 406 

8. In a hill in equity hyexecutors it 
is not necessary to set forth their 
letters testamentary. 

Tel/air v. Siead^ 408 

PRESIDENT OF U. S. 
1. The instructions of the preiddent 
of the United States, if not war^ 
ranted hy law, will not justify^e 
commander of a ship of war of 
the U. S. in executing them. 
JJtfle V. Barremej 170 

PRESUMPTION. 
See Evidence^ 1. 
Payment^ I. 

PRIORITY. 
Jn all cases of insolvency or hank* 
niptcy of their debtor, the U. S. 
are entitled to priority of pay- 
ment out of his effects. 
U. S. V. Fi9hery et al. 358 

PROBABLE CAUSE. 

See Admraliy^ 3. 

1. Quere, whether probable cause 
will excuse from damages ^ 
JMtlk V. Barremtf 176 

PROSECUTIONS. 
See Lumtadom^ 3. 

RENTS. 
See Monq/j 3. 

DepreciatUmi 1. 

SALVAGE. 

Set Admiralty, 7,8, 9, 10, 11 



SEIZURE. 
See Mndrahy, I9 3| ^9 ^* 
Insurance, 3. 

SET-OFF. 
1. If a suit be brought by the as% 
signor of an bpen account in his 
own name for the use of the as- 
signee, the defendant may off-set 
his claims against the assignee. 
Winchester v. Hockley, 343 

3. The defendant cannot off-set bad 
debts made by the misconduct of 
the plsdntiff in selling the defen- 
dant's goods as factor. 

id. ib. 

SLAVE-TRADE. 

1, iProsecutions pnder the act oi 
congress against the slave-trade 
must be commenced within two 
years after the offence commit- 
ted. 
Mams, qui tarn v. Woods, 336 

3. The question of forfidture of the 
vessel under the act of congress 
agaiiist the slave-trade, is a ques- 
tion of admiraltv and maritime 
jurisdiction. 
U. S. V. Schooner Sally, 406 

STATE, 

See Columbia, 3, 4. 

SUGAR. 

See Duties. 

VIRGINIA. 
See Bond forthcoming. 
Money, 3^ 
British creditors, 1. 

UNITED STATES. 
Id all cases of insolvency of theu* 
debtor, the U. S. are entitled to 
a priority of payment out of his 
effects. 
17. S. V. Fisher, et aL 358 
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